(C}‘]IT\) City of Se...tle | .

Gregory J. Nickels, Mayor
Office of the Mayor

October 22, 2007

Honorable Nick Licata
President

Seattle City Council
City Hall, 2™ Floor

Dear Council President Licata:

I am transmitting the attached proposed Council Bill, which amends several provisions of the City’s
Business License Tax Code to comply with a new state law that becomes effective January 1, 2008.
As of that date, the proceeds from sales of tangible personal property must be assigned to the place
of delivery, and gross income reportable under the “service and other business activity” classification
must be apportioned using a two-factor formula. This two-factor formula consists of a payroll factor
and a service income factor as provided by the statute. The result of these changes is an approximate
$21.9 million loss in Seattle’s tax revenue in 2008, and $23 million in 2009.

Additionally, the proposed Bill changes the definition of “telephone business” to include
“telecommunications services,” making the two terms synonymous, and makes technical corrections

to the definitions of “competitive telephone service” and “value proceeding and accruing.”

Thank you for your consideration of this legislation. Should you have any questions, please contact
Dwight Dively at 684-5200, or Mel McDonald at 233-0071.

_Sincerely,

600 Fourth Avenue, 7" Floor, P.O. Box 94749, Seattle, WA 98124-4749
Tel: (206) 684-4000, TDD: (206) 615-0476 Fax: (206) 684-5360, Email: mayors.office@seattle.gov
An equal employment opportunity, affirmative action employer. Accommodations for people with disabilities provided upon re@

N
S5



O O 0 0 N AW e

BN NN N NN NNN s e e e e e et e e e
00 ~N N W Rk W N = O D NN N R WD —

Mel McDonald/GMH / MSL

DEA HB 2030 Mandatory Amendments ORD
November 14, 2007

Version #13

ORDINANCE /RS 3

AN ORDINANCE relating to taxation, amending the Seattle Municipal Code due to changes in
the Revised Code of Washington as it pertains to the definition of telecommunications,
and the state mandate regarding the required assignment and apportionment of gross
receipts to local jurisdictions; making technical corrections; adding a new section
5.45.081; and amending sections 5.30.025, 5.30.050, 5.30.060, 5.45.075, 5.45.080,
5.45.100, and 5.48.050 of the Seattle Municipal Code.

WHEREAS, in 2003 the Washington State Legislature passed HB 2030, now codified as RCW
35.102, which established mandatory provisions of a Model Ordinance to be used by
cities that impose a gross receipts business and occupation tax; and

WHEREAS, beginning on January 1, 2008, RCW 35.102 adds new tax requirements and
restrictions to the Model Ordinance that must be adopted by cities within Washington that
impose a gross receipts business and occupation tax; and

WHEREAS, the City intends to comply with RCW 35.102 and adopt the amendments to the
Mode! Ordinance; and

WHEREAS, the State of Washington has adopted a new definition of “telecommunications
service” that replaces the term “network telephone business” and the City desires to
incorporate the new definition into its code; and

WHEREAS, the City desires to add the definition of “delivery,” make technical changes to the
definitions of “competitive telephone service” and “value proceeding or accruing,” and
reword the deduction in SMC 5.45.100 J, which allows for a deduction of sales of

tangible personal property when such property is delivered by the seller to the buyer at a
point outside of Washington; NOW, THEREFORE,

BE IT ORDAINED BY THE CITY OF SEATTLE AS FOLLOWS:
Section 1. Effective January 1, 2008 Section 5.30.025 of the Seattle Municipal Code is
amended as follows:

5.30.025 Definitions, C -- D.
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* ok ok

E. "Competitive telephone service" means the providing by any person of
telecommunications equipment or apparatus, or service related to that equipment or apparatus
such as repair or maintenance service, if the equipment or apparatus is of a type which may be
pfovided by persons not subject to regulation as telephone companies under RCW Title 80, and
for which a separate charge is made. Competitive telephone service also includes ((direstory
advertising-and))leasing of telephone street directories. Transmission of communication tMough
cellular telephones is classified as "telephone business"” rather than "competitive telephone
service."

*ok ok

J. "Delivery" means the transfer of possession of tangible personal property between the

seller and the buyer or the buyer's representative. Delivery to an employee of a buyer is

considered delivery to the buyer. Transfer of possession of tangible personal property occurs

when the buyer or the buyer's representative first takes physical control of the property or

exercises dominion and control over the property. Dominion and control means the buyer has the

ability to put the property to the buyer's own purposes. It means the buyer or the buyer’s

representative has made the final decision to accept or reject the property, and the seller has no

further right to possession of the property and the buyer has no right to return the property to the

seller, other than under a warranty contract. A buyer does not exercise dominion and control

over tangible personal property merely by arranging for shipment of the property from the seller

to itself. A buyer's representative is a person, other than an employee of the buyer, who is

Form Last Revised on December 16, 2006 2
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authorized in writing by the buyer to receive tangible personal property and take dominion and

control by making the final decision to accept or reject the property. Neither a shipping company

nor a seller can serve as a buyer's representative. It is immaterial where the contract of sale is

negotiated or where the buyer obtains title to the property. Delivery terms and other provisions

bf the Uniform Commercial Code (Title 62A RCW) do not determine when or where delivery of

tangible personal property occurs for purposes of Seattle's business license tax.

())K. "Director" means the Director of Executive Administration of the city or any
officer, agent or employee of thé city designated to act on the Director's behalf.

((&))L. "Distribution affiliate" means a partnership, limited liability company or other
entity that sells merchandise to the customer-owners of the distribution cooperative and which is
owned ﬁfty (50) percent or more by the distribution cooperative.

((&))M. "Distribution cooperative" means a person a) that itself sells, or owns fifty (50)
percent or more of a distribution affiliate that sells, merchandise to its customer-owners for resale
at retail, b) in which two-thirds of the aggregate outstanding voting ownership interest is owned
by its customer-owners, c) that makes distributions to its customer-owners at least partly on the
basis of patronage, and d) that qualifies for federal income tax purposes under the provisions of
subchapter T of the Internal Revenue Code of 1986, as amended.

Section 2. Effective January 1, 2008 Subsections B and C of 5.30.050 of the Seattle
Municipal Code are amended as follows:

Definitions, S.

* %k %k
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B. "Sale at retail," "retail sale."
1. "Sale at retail" or "retail sale" means every sale of tangible personal property
(including articles produced, fabricated, or imprinted) to all persons irrespective
of the nature of their business and including, among others, without limiting the
scope hereof, persons who install,-repair, clean, alter, improve, construct, or
decorate real or personal property of, or for consumers, other than a sale to a

person who presents a resale certificate under RCW 82.04.470 and who:
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a. Purchases for the purpose of resale as tangible personal property in the
regular course of business without intervening use by such person; or

b. Installs, repairs, cleans, alters, imprints, improves, constructs, or
decqrates real or personal property of, or for consumers, if such tangible
personal property becomes an ingredient or component of such real or
personal property without intervening use by such person; or

c. Purchases for the purpose of consuming the property purchased in
producing for sale a new article of tangible personal property or substance,
of which such p‘roperty becomes an ingredient or component or is a
chemical used in processing, when the primary purpose of such chemical
is to create a chemical reaction directly through contact with an ingredient
of a new article being produced for sale; or

d. Purchases for the purpose of consuming the property purchased in

producing ferrosilicon which is subsequently used in producing

Form Last Revised on December 16, 2006 4
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magnesium for sale, if the primary purpose of such property is to create a
chemical reaction directly through contact with an ingredient of
ferrosilicon; or
e. Purchases for the purpose of providing the property to consumers as
part of competitive telephone service, as defined in RCW 82.04.065.
The term shall include every sale of tangible personal property which is used or
consumed or to be used or consumed in the performance of any activity classified
as a "sale at retail"” or "retail sale" even though such property is resold or utilized
as provided in (a), (b), (c), (d), or (¢) of this subsection following such use.
2. "Sale at retail” or "retail sale" also means every sale of tangible personal
property to persons engaged in any business activity which is faxable under SMC
5.45.050 G. |
3. "Sale at retail" or "retail sale" shall include the sale of or charge made for
tangible personal property consumed and/or for labor and services rendered in
respect to the following:
a. The installing, repairing, cleaning, altering, imprinting, or improving of
tangible personal property of or for consumers, including charges made for
the mere use of facilities in respect thereto, but excluding charges made fon
the use of coin-operated laundry facilities when such facilities are situated
in an apartmeni house, rooming house, or mobile home park for the

exclusive use of the tenants thereof, and also excluding sales of laundry

Form Last Revised on December 16, 2006 5
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service to nonprofit health care facilities, and excluding services rendered
in respect to live animals, birds and insects;

b. The constructing, repairing, decorating, or improving of new or existing]
buildings or other structures under, upon, or above real property of or for
consumers, including the installing or attaching of any article of tangible
personal property therein or thereto, whether or not such personal property
becomes a part of the realty by virtue of installation, and shall also include
the sale of services or charges made for the clearing of land and the
moving of earth excepting the mere leveling of land used in commercial
farming or agriculture;

c. The charge for labor and services rendered in respect to constructing,
repairing, or improving any structure upon, above, or under any real
property owned by an owner who conveys the broperty by title, possession,
or any other means to thé person performing such construction, repair, or
improvement for the purpose of performing such construction, repair, or
improvement and the property is then reconveyed by title, possession, or
any other means to the original owner;

d. The sale of or charge made for labor and services rendered in respect to
the cleaning, fumigating, razing or moving of existing buildings or
structures, but shall not include the charge made for janitorial se'rvices; and

for purposes of this section the term "janitorial services" shall mean those

Form Last Revised on December 16, 2006 6
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cleaning and caretaking services ordinarily performed by commercial
janitor service businesses including, but not limited to, wall and window
washing, floor cleaning and waxing, and the cleaning in place of rugs,
drapes and upholstery. The term "janitorial services" does not include
painting, papering, repairing, furnace or septic tank cleaning, snow
removal or sandblasting;

e.” The sale of or charge made for labor and services rendered in respect to
automobile towing and similar automotive transportation services, but not
in respect to those required to report and pay taxes under chapter 82.16
RCW,

f. The sale of and charge made for the furnishing of lodging and all other

services, except ((retwerk-telephone-serviee))telephone business and cable

service, by a hotel, rooming house, tourist court, motel, trailer camp, and
the granting of any similar license to use real property, as distinguished
from the renting or leasing of real property, and it shall be presumed that
the occupancy of real property for a continuous period of one month or
more constitutes a rental or lease of real property and not a mere license to
use or enjoy the same. For the purposés of this subsection, it shall be
presumed that the sale of and charge made for the furnishing of lodging for
a continuous period of one month or more to a person is a rental or lease of

real property and not a mere license to enjoy the same;

Form Last Revised on December 16, 2006 7
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g. The sale of or charge made for tangible personal property, labor and
services to persons taxable under (a), (b), (¢), (d), (¢), and (f) of this
subsection when such sales or charges are for property, labor and services

which are used or consumed in whole or in part by such persons in the

performance of any activity defined as a "sale at retail” or "retail sale" even| -

though such property, labor and services may be resold after such use or
consumption.
Nothing contained in this subsection B 3 shall be construed to modify subsection
1 of this subsection B, and nothing contained in subsection B 1 shall be construed
to modify this subsection B 3.
4. "Sale at retail” or "retail sale" shall also include the providing of competitive
telephone service to consumers.
5. "Sale at retail" or "retail sale" shall also include the sale of canned software
other than a sale to a person who presents a resale certificate under RCW
82.04.470, regardless of the method of delivery to the end user, but shall not
include custom software or the customization of canned software.
6. "Sale at retail" or "retail sale" shall also include the sale of or charge made for
labor and services rendered in respect to the building, repairing, or improving of
any street, place, road, highway, easement, right of way, mass public
transportation terminal or parking facility, bridge, tunnel, or trestle which is

owned by a municipal corporation or political subdivision of the state, the State of]

December 16, 2006 8
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Washington, or by the United States and which is used or to be used primarily for
foot or vehicular traffic including mass transportation vehicles of any kind.
(Pubiic road construction).

7. "Sale at retail" or "retail sale" shall also include the sale of or charge made for
labor and services rendered in respect to the constructing, repairing, decorating, or
improving of new or existing buildings or other structures under, upon, or above
real property of or for the United States, any instrumentality thereof, or a county
or city housing authority created pursuant to chapter 35.82 RCW, including the
installing, or attaching of any article of tangible personal property therein or
thereto, whether or not such personal property becomes a part of the realty by
virtue of installation (government contracting).

8. “Sale at retail” or “retail sale” shall also include the sale of or charge made for

an extended warranty to a consumer. For purposes of this subsection, “extended

warranty” means an agreement for a specified duration to perform the replacement

or repair of tangible personal property at no additional charge or a reduced charge

for tangible personal property. labor, or both, or to provide indemnification for the

replacement or repair of tangible personal property, based on the -occurrence of

specified events. The term “extended warranty” does not include an agreement,

otherwise meeting the definition of extended warranty in this subsection, if no

separate charge is made for the agreement and the value of the agreement is

December 16, 2006 9
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included in the sales price of the tangible personal property covered by the

agreement.

9. "Sale at retail" or "retail sale" shall not include the sale of services or charges
made for the clearing of land and the moving of earth of or for the United States, |
any instrumentality thereof, or a county or city housing authority. Nor shall the
term include the sale of services or charges made for cleaning up for the United
States, or its instrumentalities, radioactive waste and other byproducts of weapons
production and nuclear research and development. (This is reported under the
service or other classification).

10. ((9-)) "Sale at retail” or "retail sale" shall not include the sale of or charge
made for labor and services rendered for environmental remedial action ((as

defined-n-REW-82:04-2635(2)))(((F))this is reported under the service or other

classification).

C. "Sale at wholesale," "wholesale sale." "Sale at wholesale" or "wholesale sale" means

any sale of tangible personal property which is not a retail sale, and any charge made for labor

and services rendered for persons who are not consumers, in respect to real or personal property
and retail services, if such charge is expressly defined as a retail sale or retail service when
rendered to or for consumers. Sale at wholesale also includes the sale of ((retwerk—telephone

serviee))telephone business to another telecommunications company ((as-defined4nREW

80-04-010))for the purpose of resale, as contemplated by RCW 35.21.715.

Form Last Revised on December 16, 2006 10
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Notwithstanding the above, "sale at wholesale" or "wholesale sale” shall specifically not
include a distribution cooperative's or its distribution affiliate's sales of merchandise to a
customer-owner of the distribution cooperative for the customer-owner's resale at retail. A
distribution cooperative or a distribution affiliate is taxed on such sales pursuant to Section
5.45.050 G of the Seattle Municipal Code.

Section 3. Effective January 1, 2008 Subsections C and F of 5.30.060 of the Seattle
Municipal Code are amended as follows:

5.30.060 Definitions, T -- Z.

ok

C. "Telecommunications service” or “Telephone business" means the electronic

transmission, conveyance, or routing of voice, data, audio, video, or any other information or

signals to a point, or between or among points. It includes such transmission, conveyance, or

routing in which computer processing applications are used to act on the form, code, or protocol

of the content for purposes of transmission, conveyance, or routing without regard to whether

such service is referred to as voice over internet protocol services or is classified by the federal

communications commission as enhanced or value added. Telecommunication services or

telephone business also includes ancillary services that are associated with or incidental to the

provision of telecommunication services including, but not limited to conference bridging,

detailed telecommunications billing, directory assistance, vertical service, or voice mail services

as defined in RCW 82.04.065.

Form Last Revised on December 16, 2006 11
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Telecommunication services or telephone business also includes those activities

previously used to define telephone business such as the providing by any person of access to a

local telephone network, local telephone network éwitching service, toll service, cellular or
mobile telephone service, coin telephone services, pager service or the providing of telephonic,
video, data, or similar communication or transmission for hire, via a local telephone network, toll
line or channel, cable, microwave, or similar communication or transmission system. The .term

includes the provision of cooperative or farmer line telephone ((eempanies))services or

associations operating exchanges. The term also includes the provision of transmission to and
from the site of an internet provider via a local telephone network, toll line or channel, cable,

microwave, or similar communication or transmission system. "Telecommunication service or

t((F))elephone business” does not include the providing of competitive telephone service, data
processing, ((e#))providing of cable television service, or other providing of broédcast services
by radio or television stations.
% %k K

F. "Value proceeding or accruing” means the consideration, whether money, credits, |
rights, or other property expréssed in terms of money, a person is entitled to receive or accrue or
which is actually received of accrued. The term shall be applied, in each case, on a cash receipts
or accrual basis according to which method of accounting is regularly employed in keeping the

books of the taxpayer. ((Fhe

Form Last Revised on December 16, 2006 12
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Section 4. Effective January 1, 2008 Section 5.45.075 of the Seattle Municipal Code is
amended as follows:

5.45.075 Deductions to prevent multiple taxation of manufacturing activities and,

prior to January 1, 2008, transactions involving more than one city with an eligible

gross receipts tax.
A. Amounts subject to an eligible gross receipts tax in another city that also maintains

nexus over the same activity. For taxes due prior to January 1, 2008, a((A)) taxpayer that is

subject to an eligible gross receipts tax on the same activity in more than one jurisdiction may be
entitled to a deduction as follows:
1. A taxpayer that has paid an eligible gross receipts tax with respect to a sale of
goods or services, to a jurisdiction in which the goods are delivered or the services
are provided, may deduct an amount equal to the gross receipts used to méasure
that tax from the measure of the tax owed to the city.
2. Notwithstanding the above, a person who is subject to an eligible gross receipts
tax in more than one jurisdiction on the gross income derived from intangibles
such as royalties, trademarks, patents, or goodwill shall assign those gross receipts
to the jurisdiction where the person is domiciled (its headquarters is located).
3. A taxpayer that has paid an eligible gross receipts tax on the privilege of

accepting or executing a contract with another city may deduct an amount equal to

Form Last Revised on December 16, 2006 13
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the contract price used to measure the tax due to the other city from the measure
of the tax owed to the city.

B. Person manufacturing products within and without the city. A person manufacturing
products within the city using products manufactured by the same person outside the city may
deduct from the measure of the manufacturing tax the value of products manufactured outside the
city and included in the measure of an eligible gross receipts tax paid to the other jurisdiction
with respect to manufacturing such products.

Section S. Effective January 1, 2008 Section 5.45.080 of the Seattle Municipal Code is
amended as follows:

5.45.080 Persons conducting business both within and without the city.

This section instructs taxpayers which revenues will be assigned to the city as taxable for

periods prior to January 1, 2008. Once the amount subject to tax in Seattle is determined

according to this section, then the credit or deductions contained in 5.45.070 and 5.45.075 may
be calculated, if applicable.
Yok e

Section 6. Effective January 1, 2008 a new section 5.45.081 is hereby added to-the
Seattle Municipal Code as follows:

5.45.081 Assignment of revenues.

Beginning on January 1, 2008, and with the exception of those persons subject to the
provisions of chapter 82.14A RCW, this section will be used to assign revenue for purposes of

the business license tax imposed under SMC 5.45.050.
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A. Gross income derived from all activities other than those taxed under SMC 5.45.050
F and SMC 5.45.050 G shall be as;igned to the location where the activity takes place.

B. For sales of tangible personal property, the éctivity takes place where delivery to the
buyer occurs.

C. Gross income derived from service and other business activity taxed under SMC
5.45.050 G shall be apportioned to the city by multiplying apportionable income by a fraction,
the numerator of which is the payroll factor plus the service and other business activity income
factor and the denominator of which is two (2).

1. The payroll factor is a fraction, the numerator of which is the total amount paid
for compensation in the city during the tax period by the taxpayer and the
denominator of which is the total compensation paid everywhere during the tax
period. Compensation is paid in the city if:
a. The individual or employee is primarily assigned within the city;
b. The individual is not primarily assigned to any place of business for the
tax period and the employee performs fifty percent (50%) or more of his o
her service for the tax period in the city; or
c. The individual is not primarily assigned to any place of business for the
tax period, the individual does not perform fifty percent (50%) or more of
his or her service in any city, and the employee resides in the city.
2. The service and other business activity income factor is a fraction, the

numerator of which is the total service and other business activity income of the

Form Last Revised on December 16, 2006 15
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taxpayer in the city during the tax period, and the denominator of which is the

total service and other business activity income of the taxpayer everywhere during

the tax period. Service and other business activity income is in the city if:
a. The customer location is in the qity; or
b. The income-producing activity is performed in more than one (1)
location and a greater proportion of the service-income-producing activity
is performéd in the city than in any other location, based oﬁ costs of
performance, and the taxpayer is not taxable at the customer location; or
c. The service and other business activify income producing activity is
performed within the city, and the taxpayer is not taxable in the customer
location.

3. If the allocation and apportionment provisions of this subsection do not fairly
represent the extent of the taxpayer's business activity in the city or cities in
which the taxpayer does business, the taxpayer may petition for or the tax
administrators may jointly require, in respect to all or any part of the taxpayer's
business activity, that one of the following methods be used jointly by the cities
to allocate or apportion gross income, if reasonable:

a. Separate accounting;
b. The use of a single factor;
c. The inclusion of one or more additional factors that will fairly represent
the taxpayer's business activity in the city; or
Form Last Revised on December 16, 2006 16
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d. The employment of any other method to effectuate an equitable

allocation and apportionment of the taxpayer's income.

D. The definitions in this subsection apply throughout this section.

1. "Apportionable income" means the gross income of the business taxable under
the service and other business activity classification, including income received
from activities outside the city if the income would be taxable under the service
and other business activity classification if received from activities within the city,
less any exemptions or deductions available.

2. "Compensation" means wages, salaries, commissions, and any other form of
remuneration paid to individuals for personal services that are or would be
included in the individual's gross income under the federal Internal Revenue
Code.

3. "Individual" means any individual who, under the usual common law rules
applicable in determining the employer-employee relationship, has the status of an
employee of that taxpayer.

4. "Customer location" means the city or unincorporated area of a county where.
the majority of the contacts between the taxpayer and theb customer take blace.

S. "Primarily assigned" means the business location of the taxpayer where the

individual performs his or her duties.
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6. "Service-taxable income" or "service income" means gross income of the
business subject to tax under the service and other business activity classification,
including but not limited to royalty income.

7. "Tax period" means the calendar year during which tax liability is accrued. If
taxes are reported by a taxpayer on a basis more frequent than once per year,
taxpayers shall calculate the factors for the previous calendar year for repoﬁing in
the current calendar year and correct the reporting for the previous year when the
factors are calculated for that year, but not later than the end of the first quarter of
the following year.

8. "Taxable in the customer location" means either that a taxpayer is subject to a
gross receipts tax in the customer location for the privilege of doing business, or
that the government where the customer is located has the authority to subject the
taxpayer to gross receipts tax regardless of whether, in fact, the government does
SO.

E. Assignment or apportionment of revenue under this section shall be made in
accordance with and in full compliance with the provisions of the Interstate Commerce Clause of
the United States Constitution where applicable.

F. This section does not apply to allocate gross income of motor carriers included in the
measure of the tax pursuant to subsection 5.45.050 F of the Seattle Municipal Code. However,
this section does apply to allocate gross receipts of motor carriers included in the measure of the

tax pursuant to any other subsection of SMC 5.45.050.
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Section 7. Effective January 1, 2008 Section 5.45.100 of the Seattle Municipal Code is
amended as follows:

5.45.100 Deductions.

In computing the license fee or tax, the following may be deducted from the measure of

tax:

ok ok

J. Receipts From the Sale of Tangible Personal Property Delivered Outside the State. In

computing tax, there may be deducted from the measure of tax under retailing or wholesaling

amounts derived from the sale of tangible personal property that is ((recerved-by-the-purehaser-or

its-agent))delivered by the seller to the buyer or the buyer’s representative at a location outside

the State of Washington.

o ok ok

W. Receipts From the Sale of Tangible Personal Property or Retail Services Delivered

Outside the City but Within Washington. Effective January 1. 2008, amounts included in the

gross receipts reported on the tax return derived from the sale of tangible personal property or

retail services delivered to the buyer or the buyer’s representative outside the city but within the

State of Washington may be deducted from the measure of tax under the retailing or wholesaling

classifications. Retail services include those services defined as a retail service pursuant to SMC

5.30.040 P.

Form Last Revised on December 16, 2006 19
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Section 8. Effective January 1, 2008 Section 5.48.050 of the Seattle Municipal Code is
amended as follows:

5.48.050 Occupations subject to tax -- Amount.

There are levied upon, and shall be collected from everyone, including ((F))the City of
Seattle, on account of certain business activities engaged in or carried on, annual license fees or
occupation taxes in the amount to be determined by the application of rates given against gross

income as follows:

A. Upon everyone engaged in or carrying on a telecommunications service or telephone

business, a fee or tax equal to six (6) percent of the total gross income from such business
provided to customers within the city. The tax liability imposed under this section shall not
apply for that portion of gross income derived from charges to another telecommunications
company, as defined in RCW 80.04.010, for connecting fees, switching charges, or carrier access
charges relating to intrastate toll telephone services, or for access to, or charges for, interstate

services, or charges for ((netwerk-telephene))telecommunication service or telephone business

thaf is purchased for the purpose of resale. (Such charges, except for interstate service, shall be
taxed under SMC Chapterl 5.45.) The total gross income shall also include all charges by the
provider of cellular or cellular mobile telephone sewice§ provided to its customers in any taxing
jurisdiction (intrastate or interstate), which are billed to a "place of primary use" located in
Seattle by or for the home service provider, irrespective of whether the services are provided by

the home service provider.

* % %k
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I. Upon everyone engaged in the business of operating or conducting a cable television
system (CATYV), a fee or tax equal to ten (10) percent of the total gross income from gross
subscriber revenues. For purposes of this chapter, "gross subscriber revenues" means and
includes those revenues derived from the supplying of subscription service, that is, installation
fees, disconnect and reconnect fees, fees for regular cable benefits including the transmission of
broadcast signals and access and origination channels and per-program or per-channel charges;
provided the tax liability imposed under _this .section shall not include leased channel revenue,
advertising revenues, or any other income derived from the system, which shall be taxed under
SMC Chapter 5.45. The business of operat'ing or conducting a cable television system (CATV)

does not include the provision of interactive two-way communications over cable. Such activities

shall be reported under the telecommunication service or telephone business classification.
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Section 9. This ordinance shall take effect and be in force thirty (30) days from and after
its approval by the Mayor, but if not approved and returned by the Mayor within ten (10) days
after presentation, it shall take effect as provided by Municipal Code Section 1.04.020.

Passed by the City Council the i day ofoD\)eﬂ’\\ﬂf\«( 2007, and signed by me in open

session in authentication of its passage this \qi ! day of?‘b\)emxo/&) 2007.

@}ﬁé\

ident of\h/Clty Council

Approved by me thlS’E_ day Of®‘am/ QWW

S K Q5

ickels, Mayor

Filed by me thise6” day of fJwendr 2007—"

(Seal)
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FISCAL NOTE FOR NON-CAPITAL PROJECTS
Department: Contact Person/Phone: DOF Analyst/Phone:
| Department of Finance | Dwight Dively/4-5212 | Tom Kirn/4-0716 |

Legislation Title:

AN ORDINANCE relating to taxation, amending the Seattle Municipal Code due to changes in
the Revised Code of Washington as it pertains to the definition of telecommunications,

and the state mandate regarding the required assignment and apportionment of gross
receipts to local jurisdictions; making technical corrections; adding a new section
5.45.081; and amending sections 5.30.025, 5.30.050, 5.30.060, 5.45.075, 5.45.080,
5.45.100, and 5.48.050 of the Seattle Municipal Code. '

Summary of the Legislation:

This legislation amends Title 5 of the Seattle Municipal Code to comply with legislative
action taken by the State of Washington in 2003, and makes technical corrections to
definitions and deductions. The proposed amendments change the assignment of sales of
tangible personal property for tax purposes, and change the apportionment of gross
income reportable under SMC 5.45.050 G (service and other revenue) in accordance with
RCW 35.102.130, which becomes effective January 1, 2008. The changes will result in a
revenue loss of approximately $21.9 million in 2008, and $23 million in 2009. The
Mayor has proposed a square footage tax to ameliorate most of this revenue shortfall.
That tax, which is proposed in separate legislation, will not result in any business paying
more than it did under the existing tax law. The ordinance modifies the definition of
“telephone business” to reflect the State of Washington’s new definition of
“telecommunications service” and assigns the new modified definition to both of the
terms “telephone business” and “telecommunications service.” The ordinance makes
technical changes to the terms “competitive telephone service” and “value proceeding or
accruing,” and also to the deduction provided in SMC 5.45.100 J when taxpayers deliver
tangible personal property to the buyer at a point outside the State of Washington. The
ordinance also modifies the definition of “retail sale” to remain consist with the State’s
definition of “retail sale,” and with the model ordinance for cities that impose a gross
receipts tax.

Background: (Include brief description of the purpose and context of legislation and
include record of previous legislation and funding history, if applicable):

In 2003, the Legislature passed HB 2030 (codified as RCW 35.102), which placed new
requirements on Washington cities that imposed a tax based on rates against gross
receipts. HB 2030 requires gross receipts Business and Occupation (B & O) tax cities,
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beginning on January 1, 2008, to assign their sales of tangible personal property to the
place of delivery for taxation purposes and to apportion gross income taxable under SMC
5.45.050G (service and other income) under a two-factor formula, which consists of a
payroll costs factor and a revenue factor.

Prior to January 1, 2008, the City subjected all sales of tangible personal property
originating within Seattle and delivered within Washington to the business license tax
(gross receipts tax) unless the sale was delivered into another gross receipts B & O tax
city, and subjected to tax by that city. After January 1, 2008, Seattle will lose its ability to
tax these sales unless delivery occurs to a location within the city of Seattle itself.

Prior to January 1, 2008 the City was also able to tax “service” income generated by, or
rendered by a Seattle business unless it was delivered into and taxed by another gross
receipts B & O tax city. The new two-factor formula for service apportionment allows
Seattle businesses to assign at least 50% of their income to a location outside of Seattle if
the customer is located outside Seattle, regardless of where the service activity takes
place. In addition, prior to January 1, 2008, the City was able to tax income for services
provided to customers in Seattle by non-Seattle businesses. Under the new service
apportionment rules, up to 50% of that income can be assigned to the location of the
service provider assuming that the payroll costs are assigned to that location.

The legislation passed by the state in 2003 essentially gave certain businesses a tax break,
since many businesses do not create a taxing nexus in the other jurisdictions and thus are
not taxable, or the other jurisdiction does not have the authority to tax such transactions
under a gross receipts business tax, such as unincorporated areas.

In 20095, the Department of Revenue estimated that the new assignment of sales
requirement and the new apportionment formula would result in Seattle losing tax
revenue of $15.6 million in 2004 dollars beginning in 2008. This loss amount has been
adjusted by the Finance Department to $21.9 million due to growth and inflation.

The rewording of the definition “telephone business” and the equating of telephone
business to the term “telecommunications service” is to ensure that the definition that was
created by the Streamlined Sales and Use Tax Agreement (SSUTA), and adopted by the
State of Washington, is included into our definition of telecommunication service and
telephone business. The combining of the two definitions is meant to ensure that there is
no change in the all-encompassing nature of the telephone business definition for the past
when compared to the new telecommunication service definition under SSUTA.

The technical changes to the definitions of “competitive telephone business™ and “value
proceeding or accruing” are to delete sentences that are no valid as part of the definitions.
The technical change in SMC 5.45.100 J that allows for an interstate sales deduction is a
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mere rewording of the deduction to match with the definition of delivery that is included
in the new section SMC 5.45.081. The technical change that includes extended

warranties in the definition of “retail sales” is made to ensure consistency with both State
law and the model ordinance for cities that impose a gross receipts tax.

* Please check one of the following:

This legislation does not have any financial implications. (Stop here and delete the

remainder of this document prior to saving and printing.)

X This legislation has financial implications. (Please complete all relevant sections ~

that follow.)

Appropriations: This table should reflect appropriations that are a direct result of this
legislation. In the event that the project/ programs associated with this ordinance have
appropriations that were, or will be, received because of previous or future legislation or
budget actions, please provide details in the Notes section below.

Fund Name and Department Budget Control 2007 2008 Anticipated
Number Level* Appropriation | Appropriation
N/A N/A
TOTAL N/A N/A

*See budget book to obtain the appropriate Budget Control Level for your department.

Notes:

Anticipated Revenue/Reimbursement: Resulting From This Legislation: This table should

reflect revenues/reimbursements that are a direct result of this legislation. In the event that

the issues/projects associated with this ordinance/resolution have revenues or

reimbursements that were, or will be, received because of previous or future legislation or
_budget actions, please provide details in the Notes section below the table.

Fund Name and Department Revenue Source 2008 2009
Number Revenue Revenue
General Fund Executive Admin. | B & O taxes ($19.7 million) | ($20.7 mil.)
00100 '
Park & Recreation B & O taxes ($2.2 million) | ($2.3 mil.)
Fund 10200

TOTAL ($21.9 million) | ($23.0 mil.)

3
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Notes: None,

Total Regular Positions Created Or Abrogated Through This Legislation, Including FTE
Impact: This table should only reflect the actual number of positions created by this
legislation In the event that positions have been, or will be, created as a result of previous or
Suture legislation or budget actions, please provide details in the Notes section below the
table.

Position Title and Fund Fund Part- 2007 2007 2008 2008
Department* Name Number Time/ Positions | FTE | Positions** FTE**
Full Time
N/A
TOTAL

* List each position separately

Notes:

None.

* Do positions sunset in the future? (If yes, identify sunset date):

Spending/Cash Flow: This table should be completed only in those cases where part or all
of the funds authorized by this legislation will be spent in a different year than when they
were appropriated (e.g., as in the case of certain grants and capital projects). Details
surrounding spending that will occur in future years should be provided in the Notes section
below the table.

Fund Name and Department Budget Control 2007 2008 Anticipated
Number Level* Expenditures Expenditures

TOTAL

* See budget book 0 obtain the appropriate Budget Control Level fof your department.

Notes:
None.

e What s the financial cost of not implementing the legislation? (Estimate the costs to
the City of not implementing the legislation, including estimated costs to maintain or
expand an existing facility or the cost avoidance due to replacement of an existing
Jfacility, potential conflicts with regulatory requirements, or other potential costs if the
legislation is not implemented.)

CiTY
CLER
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The changes proposed by this legislation are mandated by the State Law, so there is no
choice but to implement the legislation. ’

e What are the possible alternatives to the legislation that could achieve the same or
similar objectives? (Include any potential alternatives to the proposed legislation, such
as reducing fee-supported activities, identifying outside funding sources for fee-supported
activities, etc.)

None.

e Is the legislation subject to public hearing requirements: (If yes, what public hearings
have been held to date, and/or what plans are in place to hold a public hearing(s) in the

Sfuture.)

No.

o Other Issues (including long-term implications of the legislation):

No.

Please list attachments to the fiscal note below:
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ORDINANCE

AN ORDINANCE relating to taxation, amending the Seattle Municipal Code due to changes in
the Revised Code of\Washington as it pertains to the definition of telecommunications,
and the state mandate regarding the required assignment and apportionment of gross
receipts to local jurisdictions; making technical corrections; adding a new section
5.45.081; and amending sections 5.30.025, 5.30.050, 5.30.060, 5.45.075, 5.45.080,
5.45.100, and 5.48.050 of th&\Seattle Municipal Code.

WHEREAS, in 2003 the Washington State Legislature passed HB 2030, now codified as RCW
35.102, which established mandatory provisions of a Model Ordinance to be used by
cities that impose a gross receipts business and occupation tax; and

WHEREAS, beginning on January 1, 2008, RCWA\35.102 adds new tax requirements and
restrictions to the Model Ordinance that must be adopted by cities within Washington that
impose a gross receipts business and occupatllﬁtax; and

WHEREAS, the City intends to comply with RCW 35.102 and adopt the amendments to the
Model Ordinance; and

WHEREAS, the State of Washington has adopted a new deﬁ;\lition of “telecommunications
service” that replaces the term “network telephone business” and the City desires to
incorporate the new definition into its code; and K

WHEREAS, the City desires to add the definition of “delivery,” make technical changes to the
definitions of “competitive telephone service” and “value pro¢eeding or accruing,” and
reword the deduction in SMC 5.45.100 J, which allows for a de\duction of sales of
tangible personal property when such property is delivered by the'seller to the buyer at a
point outside of Washington; NOW, THEREFORE,

BE IT ORDAINED BY THE CITY OF SEATTLE AS FOLLOWS:
Section 1. Effective January 1, 2008 Section 5.30.025 of the Seattle Municipa] Code is
amended as follows:

5.30.025 Definitions, C -- D.

Form Last Revised on December 16, 2006 1
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E. "Competitive telephone service" means the providing by any person of
telecommunica>c§ns equipment or apparatus, or service related to that equipment or apparatus
such as repair or maintenance service, if the equipment or apparatus is of a type which may. be
providéd by persons n:}subject to regulation as telephone companies under RCW Tit]e 80, and
for which a separate charge 15 made. Competitive telephone service also includes ((direstery
advertising-and))leasing of telephone street directories. Transmission of communication through

cellular telephones is classified as "tél,\ephone business" rather than "competitive telephone

service."

J. "Delivery" means the transfer of possession of tangible personal property between the

seller and the buyer or the buyer's representative. Deélivery to an employee of a buyer is

considered delivery to the buyer. Transfer of possession\of tangiblve personal property occurs

Y

when the buyer or the buyer's representative first takes phyé‘ical control of the property or

exercises dominion and control over the property. Dominion ahcj control means the buyer has the

ability to put the property to the buyer's own purposes. It means theé. buyer or the buyer’s

representative has made the final decision to accept or reject the property, and the seller has no
A
A\,

\
further right to possession of the property and the buyer has no right to return the property to the

seller, other than under a warranty contract. A buver does not exercise dominion,and control

over tangible personal progég merely by arranging for shipment of the property fsm the seller

to itself. A buver's representative is a person, other than an employee of the buyer. who i‘s\

N\

Form Last Revised on December 16, 2006 2




O o0 N N R W N —

[\®] N, [\ N [\ O] [\®] N [\&] [ =] [a— — e — [ — [ — — [
00 N A W R WN = O VO 0NN Y B W —_— O

el McDonald/GMH
D QHB 2030 Mandatory Amendments ORD
Septerr\lber 28, 2007
Versiofiv# 12

N

authorized in writing by the buyer to receive tangible personal property and take dominion and
N

control by making the final decision to accept or reject the property. Neither a shipping company

nor a seller can serve as a buyer's representative. It is immaterial where the contract of sale is

negotiated or where the buyer obtains title to the property. Delivery terms and other provisions

of the Uniform Commercial Code (Title 62A RCW) do not determine when or where delivery of

tangible personal property occurs for purposes of Seattle's business license tax.
X,
AN
(@F)K. "Director" means tﬁe\Director of Executive Administration of the city or any

officer, agent or employee of the city designated to act on the Director's behalf.

((&))L. "Distribution affiliate" means a partnership, limited liability company or other |

N

entity that sells merchandise to the customer-owners of the distribution cooperative and which is

owned fifty (50) percent or more by the distribution cpoperative.

N\

- ((:))M. "Distribution cooperative" means a persQ \\?) that itself sells, or owns fifty (50)
percent or more of a distribution affiliate that sells, merchandise to its customer-owners for resale

at retail, b) in which two-thirds of the aggregate outstanding voting ownership interest is owned

by its customer-owners, c) that makes distributions to its customer-ovg\ners at least partly on the

0N

basis of patronage, and d) that qualifies for federal income tax purposes\u{xder the provisions of
subchapter T of the Internal Revenue Code of 1986, as amended. |
Section 2. Effective January 1, 2008 Subsections B and C of 5.30.050 of the Seattle

Municipal Code are amended as follows:

Definitions, S.

* % %k
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B. "Sale at retail,” "retail sale."
1. "S\ale at retail" or "retail sale" means every sale of tangible personal property
(includiﬁg articles produced, fabricated, or imprinted) to all persons irrespective
of the nature\o\{ their business aﬁd including, among others, without limiting the
scope hereof, pé}sgns who install, repair, clean, alter, improve, construct, or
decorate real or per;Bnal property of, or for consumers, other than a sale to a

person who presents a resale certificate under RCW 82.04.470 and who:

a. Purchases for the purpose of resale as tangible personal property in the
\
regular course of business'without intervening use by such person; or
N :
b. Installs, repairs, cleans, altérs\, imprints, improves, constructs, or

decorates real or personal propert\y\of, or for consumers, if such tangible

personal property becomes an ingrediént or component of such real or

D

personal property without intervening use tg\y such person; or

N

c. Purchases for the purpose of consuming the property purchased in

\

producing for sale a new article of tangible personal property or substance,

of which such property becomes an ingredient or cornponent or is a

\
\

chemical used in processing, when the primary purpose lbt: such chemical

is to create a chemical reaction directly through contact witﬁ’-‘qn ingredient
\

of a new article being produced for sale; or \\\

\
d. Purchases for the purpose of consuming the property purchased\in

producing ferrosilicon which is subsequently used in producing \\

\

Form Last Revised on December 16, 2006 4
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magnesium for sale, if the primary purpose of such property is to create a
chemical reaction directly through contact with an ingredient of
ferrosilicon; or
e. Purchases for the purpose of providing the property to consumers as
part of competitive telephone service, as defined in RCW 82.04.065.
The term shall include every sale of tangible personal property which is used or
consumed or to be used or coHSI{\med in the performance of any activity classified
as a "sale at retail" or "retail sale"\éven though such property is resold or utilized
as provided in (a), (b), (¢), (d), or (e) c}f\fhis subsection following such use.
2. "Sale at retail" or "retail sale" also means every sale of tangible personal
property to persons engaged in any business activity which is taxable under SMC
5.45.050 G.
3. "Sale at retail" or "retail sale" shall include the sale, of or charge made for
tangible personal property consumed and/or for labor and services rendered in
respect to the following: \

\

K
a. The installing, repairing, cleaning, altering, imprinting, or improving of
\\

N
tangible personal property of or for consumers, including charges made for
. : '\:\
the mere use of facilities in respect thereto, but excluding charéeif, made for]
the use of coin-operated laundry facilities when such facilities are\s\ituated
\

. . N\
in an apartment house, rooming house, or mobile home park for the *,

exclusive use of the tenants thereof, and also excluding sales of laundry \\\
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service to nonprofit health care facilities, and excluding services rendered

\n respect to live animals, birds and insects;

b\.\"]l_l'le constructing, repairing, decorating, or improving of new or existing]
buildiﬁés\or other structures under, upon, or above real property of or for
consumers\,‘\ihcluding the installing or attaching of any article of tangible
personai propert\y therein or thereto, whether or not such personal property
becomes a part of}e ealty by virtue of installation, and shall also include
the sale of services or charges made for the clearing of land and the
moving of earth excepting the'mere leveling of land used in commercial
farming or agriculture;

c. The charge for labor and services rendered in respect to constructing,

repairing, or improving any structure upon,\above, or under any real
\

property owned by an owner who conveys the property by title, possession,
or any other means to the person performing such construction, repair, or

improvement for the purpose of performing such construction, repair, or
N
improvement and the property is then reconveyed by title, possession, or
3

any other means to the original owner;

v

\

d. The sale of or charge made for labor and services rendered in ;‘e\spect to
. \

the cleaning, fumigating, razing or moving of existing buildings or \

structures, but shall not include the charge made for janitorial services; and

for purposes of this section the term "janitorial services" shall mean those

Form Last Revised on December 16, 2006 6

i



B WM

O o0 N Y W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

T~

Mel'McDonald/GMH

September 28, 2007
Version #12 ™.

DEA HB.2030 Mandatory Amendments ORD

*, cleaning and caretaking services ordinarily performed by commercial

Form Last Revised on December 16, 2006 7

janitor service businesses including, but not limited to, wall and window
washing, floor cleaning and waxing, and the cleaning in place of rugs,
drapes and upholstery. The term "janitorial services" does not include
painting, papering, repairing, furnace or septic tank cleaning, snow
removal or sandblaséi’ng;

e. The sale of or charge fﬁage for labor and services rendered in respect to
automobile towing and similaf‘aptomotive transportation services, but not
in respect to those required to report ?nd pay taxes under chapter 82.16
RCW;

f. The sale of and charge made for the furnishing of lodging and all other

, \
services, except ((retwerlktelephene-serviee))telephone business and cable
N

service, by a hotel, rooming house, tourist court, mbtgl, trailer camp, and
the granting of any similar license to use real propert}‘l;"ag, distinguished
from the rénting or leasing of real property, and it shall be ‘p{esumed that
the occupancy of real property for a continuous period éf one fnpnth or

more constitutes a rental or lease of real property and not a mere license to
use or enjoy the same. For the purposes of this subsection, it shall be\‘\

\
presumed that the sale of and charge made for the furnishing of lodging for

a continuous period of one month or more to a person is a rental or lease off’

real property and not a mere license to enjoy the 'same;
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g. The sale of or charge made for tangible personal property, labor and

services to persons taxable under (a), (b), (¢), (d), (e), and (f) of this

which are used or consumed in whole or in part by such persons in the

though chh property, labor and services may be resold after such use or

AN

N\
consumption,

N

Y,

to modify this subsection B 3. |

4. "Sale at retail” or "retail sale" sli‘al\l also include the providing of competitive
telephone service to consumers. \'\\

5. "Sale at retail" or "retail sale" shall also in\clude the sale of canned software
other than a sale to a person who‘presents a regél\e certificate under RCW

\
82.04.470, regardless of the method of delivery to %h‘e end user, but shall not

include custom software or the customization of canneds\oftware.

\
AN

labor and services rendered in respect to the building, repairing,‘or improving of
any street, place, road, highway, easement, right of way, mass public\

transportation terminal or parking facility, bridge, tunnel, or trestle whichis

Form Last Revised on December 16, 2006 8

subsection when such sales or charges are for property, labor and services

performance of any activity defined as a "sale at retail” or "retail sale" even

Nothing contained in this subsection B 3 shall be construed to modify subsection

1 of this subsection B; and nothing contained in subsection B 1 shall be construed

6. "Sale at retail" or "retail sale" shall also include the sale of or charge made for

owned by a municipal corporation or political subdivision of the state, the Sélte of]

N\
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Washington, or by the United States and which is used or to be used primarily for
fopt or vehicular traffic including mass transportation vehicles of any kind.

(Public road construction).

N

7. "Sale zit\{\etail" or "retail sale" shall also include the sale of or charge made for

N

labor and ser\\/‘igss rendered in respect to the construcﬁng, repairing, decorating, or
improving of ne\;/\‘or existing buildings or other structures under, upon, or above
real property of or for t{le United States, any instrumentality thereof, or a county
or city housing authority cre\ated pursuant to chapter 35.82 RCW, including the
installing, or attaching of any article of tangible personal property therein or
thereto, whether or not such pers})‘nal property becomes a part of the realty by
virtue of installation (government contracting).
8. "Sale at rétail" or "retail sale" shall notinclude the sale of services or charges
made for the clearing of land and the moving 'Qf earth of or for the United States,

<
any instrumentality thereof, or a county or city h\d‘u‘sing authority. Nor shall the
term include the sale of services or charges made for cleaning up for the United

\

States, or its instrumentalities, radioactive waste and other byproducts of weapons
production and nuclear research and development. (This is reported under the
service or other classification).

9. "Sale at rétail" or "retail sale" shall not include the sale of or chafgq made for

labor and services rendered for environmental remedial action ((as-defined-in

‘\
N
.
N

N
N

Form Last Revised on December 16, 2006 . 9
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RGW-82-04-2635(2)))(((F))this is reported under the service or other

classification).

C. "Salegt wholesale," "wholesale sale." "Sale at wholesale" or "wholesale sale" means
any sale of tangiblg\pgrsonal property which is not a retail sale, and any charge made for labor
and services rendered fo\f\persons who are not consumers, in respect to real or personal property
and retail services, if such éffa{ge is expressly defined as a retail sale or retail service when

N
rendered to or for consumers. Sale at wholesale also includes the sale of ((retwork-telephone

serviee))telephone business to another\t\elecommunications company ((as-defined+nRGW

80-04-010))for the purpose of resale, as SSn\templated by RCW 35.21.715.

Notwithstanding the above, "sale at wholesale" or "wholesale sale" shall specifically not
include a distribution cooperative's or its distributiqn affiliate's sales of merchandisé toa
customer-owner of the distribution cooperative for the\customer-owner's resale at retail. A |
distribution cooperative or a distribution affiliate is taxed on such sales pursuant to Section
5.45.050 G of the Seattle Municipal Code.

Section 3. Effective January 1, 2008 Subsections C and F of 5.30.060 of the Seattle
Municipal Code are amended as follows: t

5.30.060 Definitions, T — Z.

% %k k

Y

C. "Telecommunications service” or “Telephone business" means the electronic

transmission, conveyance, or routing of voice, data, audio, video, or any other information or

signals to a point, or between or among points. It includes such transmission, conveyance, or

Form Last Revised on December 16, 2006 10 \\\
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routing in ' which computer processing applications are used to act on the form, code, or protocol

of the content for purposes of transmission, convevyance, or routing without regard to whether

such service is referred to as voice over internet protocol services or is classified by the federal
\\
communications commission as enhanced or value added. Telecommunication services or

Ay

telephone business also includes ancillary services that are associated with or incidental to the

provision of telecommunication services including, but not limited to conference bridging,

detailed telecommunications billing, directory assistance, vertical service, or voice mail services
KN

AN
as defined in RCW 82.04.065. \

Telecommunication services or telephone business also includes those activities

\\

previously used to define telephone business su'cb as the providing by any person of access to a

local telephone network, local telephone network s_'w\itching service, toll service, cellular or

mobile telephone service, coin telephone services, pagé\r-\isservice or the providing of telephonic,
N\

\

video, data, or similar communication or transmission for hire, via a local telephone network, toll

line or ch@nnel, cable, microwave, or similar communication or transmission system. The term

N

includes the provision of cooperative or farmer line telephone ((eempanies))services or
N\ .
associations operating exchanges. The term also includes the provision of transmission to and

from the site of an internet provider via a local telephone network, toll line or channel, cable,

microwave, or similar communication or transmission system. "Telecommunication service or

t((F))elephone business" does not include the providing of competitive telephone service, data
processing, ((er))providing of cable television service, or other providing of broadcast services

by radio or television stations.

Form Last Revised on December 16, 2006 11
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* %k %k

F. "Value proceeding or accruing” means the consideration, whether money, credits,
rights, or other property expressed in terms of money, a person is entitled to receive or accrue or
which is actually received or accrued. The term shall be applied, in each case, on a cash receipts

or accrual basis according to which method of accounting is regularly employed in keeping the

\

books of the taxpayer. ((Fhe-vak

* %k

Section 4. Effective January 1, 2008 Section 5.45.075 of the Seattle Municipal Code is

amended as follows:

5.45.075 Deductions to prevent multiple lﬁltion of manufacturing activities and,

-prior to January 1, 2008, transactions involving more than one city with an eligible

gross receipts tax.

A. Amounts subject to an eligible gross receipts tax in%gother city that also maintains
A

nexus over the same activity. For taxes due prior to January 1, 200\\8»,va((A)) taxpayer that is

N
subject to an eligible gross receipts tax on the same activity in more thahxgne jurisdiction may be
entitled to a deduction as follows: AN

1. A taxpayer that has paid an eligible gross receipts tax with respect to a sale of

AN
A

goods or services, to a jurisdiction in which the goods are delivered or'the services

Form Last Revised on December 16, 2006 12

&



HOWLN

O 00 3 O W

10
11
12
13
14
15
16
17
18
19
20
21
2
23
24
25
26
27
28

Mel McDonald/GMH
DEA HB 2030 Mandatory Amendments ORD

\| September 28, 2007

“Version #12

\
N

X,
~

are provided, may deduct an amount equal to the gross receipts used to measure
. that tax from the measure of the tax owed to the city.
" 2. Notwithstanding the above, a person who is subject to an eligible gross receipts
taxm more than one jurisdiction on the gross income derived from intangibles
|
such és;oya]ties, trademarks, patents, or goodwill shall assign those gross receipts
to the juri§d§ction where the person is domiciled (its headquarters is located).
3. A taxpayer tpat has péid an eligible gross receipts tax on the privilege of
accepting or exeéﬁt\ing a contract with another city may deduct an amount equal to
the contract price used\to measure the tax due to the other city from the measure
of the tax owed to the city)
B. Person manufacturing products within and without the city. A person manufacturing
products within the city using products manufactured by the same person outside the city may
deduct from the measure of the manufacturing tax the value of products manufactured outside thej
city and included in the measure of an eligible gross receipts tax paid to the other jurisdiction
with respect to manufacturing such products.
Section 5. Effective January 1, 2008 Section 5.45.080 ofithe Seattle Municipal Code is
amended as follows: \
5.45.080 Persons conducting business both within and without the city.
This section instructs taxpayers which revenues will be assigned to tk}e city as taxable for

periods prior to January 1, 2008. Once the amount subject to tax in Seattle is determined

Form Last Revised on December 16, 2006 13
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according to this section, then the credit or deductions contained in 5.45.070 and 5.45.075 may

be calculated, if applicable.

\\ kk

N\

Section 6. };Z\\ff*ective January 1, 2008 a new section 5.45.081 is hereby added to the
N,

Seattle Municipal Codey‘és_ follows:

5.45.081 Assignmel\lt\of revenues.

N\ .
Beginning on January 1,\2908, and with the exception of those persons subject to the

AN
provisions of chapter 82.14A RCW,*tQis section will be used to assign revenue for purposes of

AN
the business license tax imposed under SMC 5.45.050.

\

A. Gross income derived from all a\étivities other than those taxed under SMC 5.45.050
F and SMC 5.45.050 G shall be assigned to the loc\ation where the activity takes place.

B. For sales of tangible personal property, the activity takes place where delivery to the
buyer occurs.

C. Gross income derived from service and other bus“il\less activity taxed under SMC
5.45.050 G shall be apportioned to the city by multiplying appc\)i\'ti\onable income by a fraction,
the numerator of which is the payroll factor plus the service and o&feg busineS; activity income
factor and the denominator of which is two (2). ' ‘\\‘_

1. The payroll factor is a fraction, the numerator of which is the total amount paid
for compensation in the city during the tax period by the taxpayef‘a\pd the
AN

. C oy . . N
denominator of which is the total compensation paid everywhere during the tax

period. Compensation is paid in the city if: |

Form Last Revised on December 16, 2006 14
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\\\ a. The individual or employee is primarily assigned within the city;,

\ b. The individual is not primarily assigned to any place of business for the

N
X,
<

tax period and the employee performs fifty percent (50%) or more of his or
her service for the tax period in the city; or
c. The ipdividual is not primarily assigned to any place of business for the
tax period, the individual does not perform fifty percent (50%) or more of
his or hér'ser\}}cq in any city, and the employee resides in the city.
2. The service and other ‘;ﬁsiness activity income factor is a fraction, the
numerator of which is the total service and other business activity income of the
taxpayer in the city during the tax\;}eriod, and the denominator of which is the
total service and other business activity i-&ome of the taxpayer everywhere during
the tax peridd. Service and other business activity income is in the city if:
a. The customer location is in the city; Or\
b. The income-producing activity is perfor;i}iqgi in more than one (1)
location and a greater proportion of the service;\i\hc\ome-producing activity
is perfoﬁned in the city than in any other location, b;is‘c\:c'i on costs of
performance, and the taxpayer is not taxable at the cusfomer location; or
c. The service and other business activity income producing a\c\tivity is
performed within the city, and the taxpayer is not taxable in the\\(\:u\stomer

AN
A

location. A\,

N

AN
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3. If the allocation and apportionment provisions of this subsection do not fairly
represent the extent of the taxpayer's business activity in the city or cities in
\

AN , .
which.the taxpayer does business, the taxpayer may petition for or the tax
N\

administrators may jointly require, in respect to all or any part of the taxpayer's

)

business acti\;i'ty_, that one of the following methods be used jointly by the cities

\\ . . .
to allocate or apportion gross income, if reasonable:
N\

a. Separate accounting;
: N
.

b. The use of a singlé‘*f\actor;
AN
c. The inclusion of one of\more additional factors that will fairly represent

the taxpayer's business activity'in the city; or

N,
EN

d. The employment of any other ri%\et\{lod to effectuate an equitable
allocation and apportionment of the tax\bg\yer's income.
D. The definitions in this subsection apply throughout thié‘section.
1. "Apportionable income" means the gross income of the business taxable under
the service and other business activity classification, includ\iqg income received
from activities outside the city if the income would be taxable. I}n\der the service
and other business activity classification if received from activities'wi‘thin fhe city,

\
less any exemptions or deductions available.

AN
A

‘ \
- . . . . \
2. "Compensation" means wages, salaries, commissions, and any other forrr{ of

remuneration paid to individuals for personal services that are or would be  *|

Form Last Revised on December 16, 2006 16




/

O 00 N N W AW N =

NN NN N N N NN e e e e e e e e e
00 ~1 A W bh W NN = O DO NN BR W Nd— O

Mel McDonald/GMH
‘D\IEA HB 2030 Mandatory Amendments ORD
Septgmber 28, 2007

Versidn #12

\ included in the individual's gross income under the federal Internal Revenue

N,

“ \C\(\)de.
3. ;'Iiagividual" means any individual who, under the usual common law rules
applicab]\e\in determining the employer-employee relationship, has the status of an
employee of thet taxpayer.
4. "Customer laéagion" means the city or unincorporated area of a county where
the majority of the c;:)\ng\acfs between the taxpayer and the customer take place.

: \

5. "Primarily assigned" r%eans the business location of the taxpayer where the
individual performs his or her‘duties.
6. "Service-taxable income" or "service income" means gross income of the
business subject to tax under the service and other business activity classification,
including bﬁt not limited to royalty income

7. "Tax period" means the calendar year during which tax liability is accrued. If

taxes are reported by a taxpayer on a basis more frequent than once per year,

e
>

taxpayers shall calculate the factors for the previous calendar year for reporting in
the current calendar year and correct the reporting for the\p eviéus year when the
factors are calculated for that year, but not later than the end of\the first quarter of |
the following year.

8. "Taxable in the customer location" means either that a taxpayer is s\ﬁbject toa

gross receipts tax in the customer location for the privilege of doing business, or

that the government where the customer is located has the authority to subject the\

Form Last Revised on December 16, 2006 17
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taxpayer to gross receipts tax regardless of whether, in fact, the government does
N\
SO,
E. Assignme\ng or apportionment of revenue under this section shall be made in
N\
accordance with and in ffflal\compliance with the provisions of the Interstate Commerce Clause of

\\
the United States Constitution\vyhere applicable.

A
\

F. This section does not apply to allocate gross income of motor carriers included in the
measure of the tax pursuant to subsection 5.45.050 F of the Seattle Municipal Code. However,
this section does apply to allocate gross receipt\sof motor carriers included in the measure of the
tax pursuant to any other subsection of SMC 5.45.050.

Section 7. Effective January 1, 2008 Section.45.100 of the Seattle Municipal Code is
amended as follows:

5.45.100 Deductions.

In computing the license fee or tax, the following may be ‘deducted from the measure of
tax: N
* ok \\
J. Receipts From the Sale of Tangible Personal Property Delivered O\ut\side the State. In

5\
computing tax, there may be deducted from the measure of tax under retailing or wholesaling

amounts derived from the sale of tangible personal property that is ((Feeei-ved-by—ehe—pufehaser—ef

¥,
. . . . N
ts-agent))delivered by the seller to the buyer or the buyer’s representative at a location outside

-
the State of Washington. \_\

* %k
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AN
W Receipts From the Sale of Tangible Personal Property or Retail Services Delivered
AY
\
Qutside the City but Within Washington. Effective January 1, 2008, amounts included in the

gross receipts reported on the tax return derived from the sale of tangible personal property or

retail services delivered.to the buyer or the buyer’s representative outside the city but within the

State of Washington may be deducted from the measure of tax under the retailing or wholesaling
N
classifications. Retail services include those services defined as a retail service pursuant to SMC

5.30.040 P. N

Section 8. Effective January 1‘?\%\(308 Section 5.48.050 of the Seattle Municipal Code is
AN

A

5.48.050 Occupations subject to tax > Amount.

amended as follows:

There are levied upon, and shall be collecteﬁ)m everyone, including ((F))the City of

Seattle, on account of certain business activities engaged in or carried on, annual license fees or
occupation taxes in the amount to be determined by the application of rates given against gross
N

income as follows: N\

A. Upon everyone engaged in or carrying on a telecommunications service or telephone

business, a fee or tax equal to six (6) percent of the total gross income from such business
\

provided to customers within the city. The tax liability imposed under this section shall not
apply for that portion of gross income derived from charges to another telecommunications

AN

company, as defined in RCW 80.04.010, for connecting fees, switching charges; or carrier access

\
charges relating to intrastate toll telephone services, or for access to, or charges for, interstate

Y

. . . \\\ .
services, or charges for ((retweork-telephone))telecommunication service or telephone business

\
\

\
RN
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that is'purchased for the purpose of resale. (Such charges, except for interstate service, shall be

taxed unde}@MC Chapter 5.45.) The total gross income shall also include all charges by the
N
provider of cellular or cellular mobile telephone services provided to its customers in any taxing

jurisdiction (intrastate or interstate), which are billed to a "place of primary use" located in
Y

Seattle by or for the homie service provider, irrespective of whether the services are provided by

the home service provider.

‘\\‘ T ek
\‘\
I. Upon everyone engaged in the business of operating or conducting a cable television
X .
system (CATYV), a fee or tax equal to ten (1\0.) percent of the total gross income from gross

subscriber revenues. For purposes of this chapt\ér "gross subscriber revenues" means and
includes those revenues derived from the supplying of subscription service, that is, installation
fees, disconnect and reconnect fees, fees for regular cablé\benefits including the transmission of

broadcast signals and access and origination channels-and per:program or per-channel charges;
gn g per=progr p g
AN ‘

provided the tax liability imposed under this section shall not include leased channel revenue,

N
\

advertising revenues, or any other income derived from the system, w\high shall be taxed under

. , N

SMC Chapter 5.45. The business of operating or conducting a cable television system (CATV)
\ .

does not include the provision of interactive two-way communications over cable. Such activities

AN

shall be reported under the telecommunication service or telephone business classification.
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éecgion 9. This ordinance shall take effect and be in force thirty (30) days from and after
its approval by the Mayor, but if not approved and returned by the Mayor within ten (10) days

after presentation, it shall take effect as provided by Municipal Code Section 1.04.020.

Passed by the City Council the day of

session in authentication of its passage this day of

, 2007, and signed by me in open

, 2007.

N\

.. President of the City Council

R
Approved by me this day of ™

N

Gregory J. Nickels, Mayor

, 2007.

Filed by me this day of , 2007. \\

City Clerk \
(Seal)
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N
' FISCAL NOTE FOR NON-CAPITAL PROJECTS
Department: Contact Person/Phone: DOF Analyst/Phone:
| Department of Finance | Dwight Dively/4-5212 | Tom Kirn/4-0716

Legislation Title: -
AN ORDINANCE relating to taxation, amending the Seattle Municipal Code due to changes in

the Revised Code of Washington as it pertains to the definition of telecommunications,
and the state mandate regarding the required assignment and apportionment of gross
receipts to local _]urlSdlCthIlS making technical corrections; adding a new section
5.45.081; and amending sections 5.30.025, 5.30.050, 5.30.060, 5.45.075, 5.45.080,
5.45.100, and 5.48.050 of the Seattle Municipal Code.

Summary of the Leglslatlon
This legislation amends Title 5 of the Seattle Municipal Code to comply with legislative
action taken by the State of Washmgton in 2003, and makes technical corrections to
definitions and deductions. The proposed amendments change the assignment of sales of
tangible personal property for tax purposEs and change the apportionment of gross
income reportable under SMC 5.45.050 G (serv1ce and other revenue) in accordance with
RCW 35.102.130, which becomes effective January 1,2008. The changes will resultin a
revenue loss of approximately $21.9 million in 2 08, and $23 million in 2009. The
Mayor has proposed a square footage tax to ameliorate most of this revenue shortfall.
That tax, which is proposed in separate legislation, w1\11 not result in any business paying
more than it did under the existing tax law. The ordmance modifies the definition of
“telephone business” to reflect the State of Washlngton s.new definition of
“telecommunications service” and assigns the new modlﬁe((_i definition to both of the
terms “telephone business” and “telecommunications service.” The ordinance also makes
technical changes to the terms “competitive telephone service” and “value proceeding or
accruing,” and also to the deduction provided in SMC 5.45.100 \when taxpayers deliver
tangible personal property to the buyer at a point outside the State of Washington.

Background: (Include brief description of the purpose and context of Ye\gislation and
include record of previous legislation and funding history, if applicable)

In 2003, the Legislature passed HB 2030 (codified as RCW 35.102), which ﬁlaced new
requirements on Washington cities that imposed a tax based on rates against gross
receipts. HB 2030 requires gross receipts Business and Occupation (B & O) tax eltles
beginning on January 1, 2008, to assign their sales of tangible personal property to the
place of delivery for taxation purposes and to apportion gross income taxable under SMC
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5.45.050G (service and other income) under a two-factor formula, which consists of a
payroll costs factor and a revenue factor.

Prior to January 1, 2008, the City subjected all sales of tangible personal property
originating within Seattle and delivered within Washington to the business license tax
(gross receipts tax) unless the sale was delivered into another gross receipts B & O tax
city, and subjected to tax by that city. After January 1, 2008, Seattle will lose its ability to
tax these sales unless delivery occurs to a location within the city of Seattle itself.

Prior to January 1, 2008 the City was also able to tax “service” income generated by, or
rendered by a Seattle business unless it was delivered into and taxed by another gross
receipts B & O tax city. The new two-factor formula for service apportionment allows
Seattle businesses to assign at least 50% of their income to a location outside of Seattle if
the customer is located outside Seattle, regardless of where the service activity takes
place. In addition, prior toJ anuary 1, 2008, the City was able to tax income for services
provided to customers in Seattle by non-Seattle businesses. Under the new service
apportionment rules, up to 50% of that income can be assigned to the location of the
service provider assuming that the payroll costs are assigned to that location.

The legislation passed by the state in 2003\gssentially gave certain businesses a tax break,
since many businesses do not create a taxing\nexus in the other jurisdictions and thus are
not taxable, or the other jurisdiction does not have the authority to tax such transactions
under a gross receipts business tax, such as uni&:orporated areas.

In 2005, the Department of Revenue estimated ths e new assignment of sales
requirement and the new apportionment formula wou 'c{ result in Seattle losing tax
revenue of $15.6 million in 2004 dollars beginning in 2008. This loss amount has been
adjusted by the Finance Department to $21.9 million due tg growth and inflation.

_ \
The rewording of the definition “telephone business” and the equating of telephone
business to the term “telecommunications service” is to ensure that the definition that was
created by the Streamlined Sales and Use Tax Agreement (SSUT)\), and adopted by the
State of Washington, is included into our definition of telecommuﬁic\ation serviceand
telephone business. The combining of the two definitions is meant to ensure that there is
no change in the all-encompassing nature of the telephone business definition for the past
when compared to the new telecommunication service definition under SSUTA.

.
AN

The technical changes to the definitions of “competitive telephone business” and ‘value
proceeding or accruing” are to delete sentences that are no valid as part of the deﬁnmons
The technical change in SMC 5.45.100 J that allows for an interstate sales deduction is a
mere rewording of the deduction to match with the definition of delivery that is 1ncluded
in the new section SMC 5.45.081. \
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® Please check one of the following:

This legislation does not have any financial implications. (Stop here and delete the

remainder of this document prior to saving and printing.)

X This legislation has financial implications. (Please complete all relevant sections

that follow.)

Appropriations: This table should reflect appropriations that are a direct result of this
legislation. In the event that the project/ programs associated with this ordinance have
appropriations that were,-or will be, received because of previous or future legislation or
budget actions, please provide details in the Notes section below.

Departmé‘n{

Fund Name and Budget Control 2007 2008 Anticipated
Number >, Level* Appropriation | Appropriation
S, N/A N/A
TOTAL “\ N/A N/A

*See budget book to obtain the appropriate Budget Control Level for your department.

Notes:

Anticipated Revenue/Reimbursement: Resulting From This Legislation: This table should

reflect revenues/reimbursements that are a direct resti of this legislation. In the event that
the issues/projects associated with this ordinance/resolut\ion have revenues or
reimbursements that were, or will be, received because of\previous or future legislation or
budget actions, please provide details in the Notes section begow the table.

Fund Name and Department Revenue Source "\ 2008 2009
Number Revenue Revenue
General Fund Executive Admin. | B & O taxes ($19.7 million) | ($20.7 mil.)
00100 \
Park & Recreation B & O taxes ($2.2 millien) | ($2.3 mil.)
Fund 10200 iy

TOTAL ($21.9 million), | ($23.0 mil.)

Notes: None. N\
. \\\\
AN
3




Dwight D. DivelyMAM
DEA HB 2030 Mandatory Amendments ORD
. September 28, 2007
’*\Version #6

Total Regular Positions Created Or Abrogated Through This Legislation, Including FTE
Impact: This table should only reflect the actual number of positions created by this
legislation In the event that positions have been, or will be, created as a result of previous or
Suture legislation or budget actions, please provide details in the Notes section below the
table. ‘ :

Position Title and Fund Fund Part- 2007 2007 2008 2008
Department* Name Number Time/ Positions | FTE | Positions** FTE**
: Full Time
N/A
\w
TOTAL | \

* List each position separ&tgly

Notes: \

None. N\

¢ Do positions sunset in the futur\k(,l{is, identify sunset date):

Spending/Cash Flow: This table should be completed only in those cases where part or all
of the funds authorized by this legislation will be spent in a different year than when they
were appropriated (e.g., as in the case of certai:% ants and capital projects). Details
surrounding spending that will occur in future yearishould be provided in the Notes section
below the table.

Fund Name and Department Budget Controi\ 2007 2008 Anticipated

Number Level* \ Expenditures Expenditures

Ay

TOTAL N\

* See budget book to obtain the appropriate Budget Control Leve‘l\f\\or your department.

A

Notes:

None.

e What is the financial cost of not implementing the legislation? (Estim\;\é the costs to
the City of not implementing the legislation, including estimated costs to maintain or
expand an existing facility or the cost avoidance due to replacement of an existing
Jacility, potential conflicts with regulatory requirements, or other potential costs'if the
legislation is not implemented.) '

» \

AN
The changes proposed by this legislation are mandated by the State Law, so there is no™
choice but to implement the legislation.




Dwight D. Dively/ MAM
DEA HB 2030 Mandatory Amendments ORD
September 28, 2007

What are the possible alternatives to the legislation that could achieve the same or
similavobjectives? (Include any potential alternatives to the proposed legislation, such
as reducing fee-supported activities, identifying outside Sfunding sources for fee-supported
activities, etc.)

None. K

N
o Is the legislation subject to public hearing requirements: (If yes, what public hearings
have been held to date,\qnd/or what plans are in place to hold a public hearing(s) in the
AN ’

future.)
A\

No. : \

N,
A

e Other Issues (including long-tern?x{mplications of the legislation):
No. | \\

N

Please list attachments to the fiscal note below:;




STATE OF WASHINGTON - KING COUNTY

--S8S.

217888
CITY OF SEATTLE,CLERKS OFFICE

Affidavit of Publication

No.

The undersigned, on oath states that he is an authorized representative of The Daily Journal of
Commerce, a daily newspaper, which newspaper is a legal newspaper of general circulation and it is now
and has been for more than six months prior to the date of publication hereinafter referred to, published in
the English language continuously as a daily newspaper in Seattle, King County, Washington, and it is now
and during all of said time was printed in an office maintained at the aforesaid place of publication of this

newspaper. The Daily Journal of Commerce was on the 12" day of June, 1941, approved as a legal
newspaper by the Superior Court of King County.

The notice in the exact form annexed, was published in regular issues of The Daily Journal of

Commerce, which was regularly distributed to its subscribers during the below stated period. The annexed
notice, a

CT:ORDINANCE 122563

was published on

11/28/07

The amount of the fee charged for the foregoing publication is the sum of $1,039.28, which
amour\\t\ha's‘ Uéervp;\)'/d in full.

)

/,
\\\\ %\? Eﬁ..’:‘.]_f“? > e’//,/
4 \\-,\‘5 »"{i\\SS\ON g*p'/-._‘@9/
‘ I \...:?\‘ ’23; -..'
Ea Q Subscribed and’sw

N

té before me on

|

Q

|
W

AT T 11/28/07 Abﬂ
RN QESE /) (
/”/7 028,530 8

///,/ Fw AS\"\‘ \\\\\ Notary publigfor the State of Washington, v
4 \ residing in Seattle
Affidavit of Publication



State of Washington, King County

City of Seattle
‘ =
ORDINANCE 122563

AN ORDINANCE relating to taxation,
amending the Seattle Municipal Code due to
changes 1n the Revised Code of Washington
as it pertains to the definition of telecom-
munications, and the state mandate regard-
ng the required assignment and appor-
gionment of gross receipts to local jurisdic-
ions; making technical corrections; adding

new section 5.45.081; and amending sec-
tons 65.30.026, 5.30.060, 6.80.080, 6.46:075,
.46.080, 5.45.100, and 5.48.060 of the
Seattle Municipal Code. e

WHEREAS, in 2003 the Washington
State Legislature passed HB 2030, now cod-
ified as RCW 36.102, which established man-
datory provisions of a Model Ordinance to he
used by cities that impose a gross receipts
business and occupation tax; and

WHEREAS, beginning on January 1,
2008, RCW 385.102 adds new tax requirements
and restrictions to the Model Ordinance that
must be adopted by cities within Washington
that impose a gross receipts business and
occupation tax; and

WHEREAS, the City intends to comply
with RCW 356.102 and adopt the amendments
to the Model Ordinance; and

WHEREAS, the State of Washington
has adopted a new definition of “telacom-
munications service” that replaces the term
“network telephone business” and the City
desires to incorporate the new definition into
its code; and

WHEREAS, the City desires to add
the definition of “delivery,” make technical
changas to the definitions of “competitive
telephone service” and “value proceeding or
accruing,” and reword the deduction in SMC
6.46.100 J, which allows for a deduction of
sales of tangible personal property when
such property is delivered by the seller to the
b\ﬁ'er ata Somt outside of Washington; NOW,
THEREFORE,

BE IT ORDAINED BY THE CITY OF
SEATTLE AS FOLLOWS:

Section 1. Effective January 1, 2008
Section 5.30.025 of the Seattle Municipal
Code is amended as follows:

5.80.028 Definitlons, C -- D.

waw

E. “Competitive telephone service” means

the providing by any person of telecommu-
nications equipment or apparatus, or service
related to that equipment or apparatus such
as repair or maintenance service, if the equip-
ment or apparatus is of a type which may be
provided by persons not subject to regulation
as telophone companies under RCW Title
80, and for which a separate charge is made.
Compaetitive telephone service also includes
({directory advertising and Neasing of tele-
phone strest directories. Transmission of
communication through cellular telephones
in classified as “telephone business” rather
than “competitive telephone service.”

(22

sinesq licenae ta

((3)K. “Director” meana the Director of
Executive Administration of the city or any
officer, agent or employee of the city desig-
nated to act on the Director's behalf.

(%)L, “Distribution affiliate” means
a partnership, limited liability company or
otrxet entity that sells merchandise to the
customer-owners of the distribution cooper-
ative and which is owned fifty (60) percent or
more by the distribution cooperative.

()M, “Distribution cooperative” means
a person a) that iteelf sells, or owns fifty (60)
percent or more of a distribution affiliate that
sells, merchandise to its customer-owners for
resale at retail, b) in which two-thirds of the
aggregate outstanding voting ownership
interest is owned by its customer-owners, ¢)
that makes distributions to its customer-own.
ero at least partly on the basis of patronage,
and d) that qualifies for federal income tax
urposes unﬁer the provisions of subchapter
R‘o?tho Internal Revenue Code of 1986, as
amended.

Page 2 of affidavit



Section 2. Effective January 1, 2008
Subseétiona B and C of 5.30.050 of the Seattle
Municipal Code are amended as follows:

Definitions, S.
ke

B. “Sale at retail,” “retail sale.”

1. “Sale at retail” or “retail sale” means

every sale of tangible personal propert

(including articles produced, fagricute({,
or imprinted) to all persons irrespective of
the nature of their business and including,
among others, without limiting the scope
hereof, persons who install, repair, clean,
alter, improve, construct, or decorate real
or personal property of, or for consumers,
other than a sale to a person who presents
a resale certificate under RCW 82.04.470

and who:

a. Purchases for the purpose of reasale as
tangible personal proparty in the regu-
lar course of businesa without interven.
ing use by such person; or

b. Installs, repairs, cleans, alters,
imprints, improves, constructs, or deco-
rates real or personal property of, or for
consumers, 1f such tangible personal
property becomes an ingredient 6r com-
ponent of such real or personal'property
without intervening use by such person;
or

¢. Purchases for the purpose of consum-
ing the property purchased in producing
for aale a new article of tangible persbn-
al property or substance, of which suc
property becomes an ingredient or com-
ponent or is a chemical used in process-
ing, when the primary purpose of such
chemical is to create a chemical reaction
directly through contact with an ingre-
dic;nt of a new article being produced for
sale; or

d. Purchases for the purpose of consum-
ing the property purchased in produec-
ing ferrosilicon which is subsequently
used in producing magnesium for sale,
if the primary purpose of such property
is to create a chemical reaction directly
throu%h contact with an ingredient of
ferrosilicon; or

e. Purchases for the purpose of provid-

ing the property to consumers as part of |

compatitive telephone service, as defined
in RCW 82.04.066.

The term shall include every sale of tan-
gible personal property which is used or-con.
sumed or to be used or consumed in the per-
formance of any activity classified as a “sale
at retail” or “retail sale” even though such
property is resold or utilized as provided in
(a), (b), (c), (d), or (e) of this subsection fol-
lowing such use.

2. “Sale at retail” or “retail sale” also
means every eale of tangible personal proper-
ty togeraons engaged in any business activ-
ity which is taxable under SMC 6.45.050 G.

3. “Sale at retail” or “retail sale” shall
include the gale of or charge made for tan-
fible personal property consumed and/or for
abor and services rendered in respect to the
following:

a. The installing, repairing, cleaning,
altering, imprinting, or improving of
tangible personal property of or for
consumers, including charges made
for the mere use of facilities in respect
thereto, but excluding charges made for
the use of coin-operated laundry facili-
ties when such facilities are situated in
an apartment house, rooming house, or
mobile home park for the exclusive use
of the tenants thereof, and also exclud-
ing sales of laundry service to nonprofit

.. health care facilities, and excluding ger-
vices rendered in respect to live animals,
birds and insects;

b. The constructing, repairing, deco-
rating, or improving of new or existing
buildings or other structures under,
upon, or above real property of or for
consumers, including the installing
or attaching of any article of tangible
personal property therein or thereto,
whether or not such personal property
becomes a part of the realty by virtue of
installation, and shall also include the
sale of services or charges made for the
clearing of land and the moving of earth
excepting the mere leveling of land used
in commercial farming or agriculture;

c. The charge for labor and services ren-
dered in respect to constructing, repair-
ing, or improving any structure upon,
above, or under any real property owned
by an owner who conveys the property by
title, posgeasion, or any other means to
the person performing such construction,
repair, or improvement for the purpose
of performing such construction, repair,
or improvement and the property is then
reconveyed by title, possession, or any
other means to the original owner;

d. The sale of or charge made for labor
and services rendered in respect to the
cleaning, fumigating, razing or movin
of existing buildings or structures, Bu
shall not include the charge made for
‘janitorial'services; and for purposes of
‘this séction the term “janitorial servic-
es” shall mean those cleaning and care-
taking services ordinarily performed by
commercial janitor service businesses
including, but not limited to, wall and
window washing, floor cleaning and
waxing, and the cleaning in place of
rugs, drapes and upholstery. 'I‘gm term
“janitorial services” does not include
painting, papering, repairing, furnace
or segtic tank cleaning, enow removal or
sandblasting;

e. The sale of or charge made for labor
and services rendered in respect to
automobile towing and similar automo-
tive transportation services, but not in
respect to those required to report and
pay taxes under chapter 82.16 RCW;

f. The sale of and charge made for the
furnishing of lodging and all other
services, except (| b

f and cable

network-télephone
mvm))f.nlnghnnﬂ.bmi.nhu
service, by a hotel, rooming house, tour-

ist court, motel, trailer camp, and the
granting of any similar license to use
real property,,ag distinguished from the
renting or leasing of real property, and it
shall be presumed that the occupancy of

_real property for a continuous period of
one month or more constitutes a rental
or lease of real property and not a mere
license to use or enjoy the same, For the
purposes of this subsection, it shall be
presumed that the sale of and charge
made for the furnishing of lodging for a
continuous period of one month or more
to a person is a rental or lease of real
property and not a mere license to enjoy.
the same;

g. The sale of or charge made for tangible
personal property, labor and services to
persons taxable under (a), (b), (c), (d),
(e), and (f) of this subsection when suc|
sales or charges are for property, labor
and services which are used or consumed
in whole or in part by such persons in
the performance of any activity defined

. as.a “sale at retail” or “retail sale” even
though such xroperty. labor and services
may be resold after such use or consump-
tion.

Nothing contained in this subsection B 8
shall be construed to modify subsection 1 of
this subsection B, and nothing contained in
subsection B 1 shall be construed to modify
this subsection B 3.

4. “Sale at retail” or “retail sale” shall
also include the providing of competitive tele-
phone service to consumers.

5; “Sale at retail” or “retail sale” shall
aleo include the sale of canned software other
than a sale to a person who presents a resale
certificate under RCW 82,04.470, regardless
of the method of delivery to the end user, but
shall not include custom software or the cus-
tomization of canned software.

6. “Sale at retail” or “retail sale” shall
algo include the eale of or charge made for
lahor and services rendered in respect to
the building, repairing, or improving of any
street, place, road, highway, easement, right
of way, maes public transportation terminal
or pnri:ing facility, bridge, tunne), or trestle
which is owned by a municipal corporation
or political subdivision of the state, the State
of Washington, or by the United States and
which is used or to be used primarily for foot
or vehicular traffic including mass trans-
portation vehicles of any kind. (Public road
construction).

7. “Sale at retail” or “retail sale” shall also
include the sale of ar charge made for labor
and services rendered in respect to the éon-
structing, repairing, decorating, or improving
of new or existing buildings or other struc.
tures under, upon, or above real property of
or for the United States, any instrumentality
thereof, or a county or city housing author-
ity created pursuant to chapter 35.82 RCW,
including the installing, or attaching of any
article of tangible personal property therein
or thereto, whether or not such personal prop-
erty becomes a part of the realty by virtue of
installation (government contracting).

“ U . . "

2. “Sale at retail” or “retail sale” shall not
includé’'the sale of services or charges made

of land and the moving of

for the clearin;
Ee United States, any instru-

earth of or for t

mentality thereof, or a county or city housing
authority. Nor shall the term inclucﬁ; the sale
of services or charges made for cleaning u
for the United States, or its instrumentali-
ties, radioactive waste and other byproducts
of weapons production and nuclear research
and development. (This is reported under the
service or other classification).

10, ((9:)) “Bale at retail” or “retail sale”
shall not include the anle of or charge made
for labor and services rendered for environ-
mental remedial action ((as-defined-in-RGW

04~ ) ((EF)this is reported under
the service or other classification).

C. “Sale at wholesale,” “wholesale sale.”
“Sale at wholesale” or “wholesale sale” means
any sale of tangible personal property which
is not a retail sale, and any cgarge made for
1abor and services rendered for persons who
are not consumers, in respect to real or per-
sonal property and retui? services, if such
charge is expressly defined ns a retail sale
or retail service when rendered to or for con-
sumers. Sale at wholesale also includes the
sale of ((networle-telephone service)).
buginess to another telecommunications com-
pany (( T 1 -04-010))for the
purpose of resale, as contemplated by RCW
85.21.715.

"‘Notwithstanding the above, “sale at
wholesale” or “wholesale sale” shall specifi-
cally not include a distribution cooperative’s
or its distribution affilinte's sales of mer-
chandise to a customer-owner of the distri-
hution cooperative for the customer-owner's

h resaleatretail. A distribution cooperative or

a distribution affiliate is taxed on such sales
m:rsuunt to Section 5.45.060 G of the Seattle
unicipal Code.

Section 8. Effective January 1, 2008
Subsections C and F of 6.80.060 of the Seattle
Municipal Code are amended as follows:

5.30.060 Definitions, T -- Z.

Outg ECA 10O AalINe telepnone 88 il
a8 the providing by any person of access to a
local telephone network, local telephone net-
work switching service, toll service, cellular
or mobile talephone service, coin telephone
services, pager service or the providing of
telephonic, video, data, or similar commu-
nication or transmission for hire, via a local
telephone network, toll line or channel, cable,
microwave, or similar communication or
transmission system. The term includes the

isi cooperative or farmer line tele-
phonae ({ tes))aervices or associations
oKernting exchanges. The term also includes
the provision of transmission to and from the
site of an internet provider via a local tele-
phone network, toll line or channel, cable,
microwave, or similar communication or
transmission system. “Telecommunication
gervice or t{()elephone business” does not
include the providing of compotitive telephone
service, i &w))providm of
cable television service, or other provifing
of broadcast services by radio or television
stations.

rn ’

F. “Value proceeding or accruing” means
the consideration, whether money, credits,
rights, or other property expressed in terms
of money, a person is entitled to receive
or accrue or which is actually received or
accrued. The term shall be applied, in each
case, on a cash receipts or accrual basis
according to which method of accounting
is regularly employed in keoping the books
of the taxpayer. ((Fhe—velne-proceeding-or

reported-ns-of- the-dates-when-thepayments
become-due:))

ke
Seoction 4. Effective Januar

Section 5.45.076 of the Seattle
Code is amended as follows: .

1, 2008
unicipal

5.45.076 Deductions to prevent multi-
ple taxation of manufacturing activities
transacs
tions involving more than one city with
an eligible gross receipts tax.
- A N N R T
“, A, Amuun’ts subject to an eligible g'ross
receipts tax in another city that also main-
tains nexus over the same activity. For taxes
due prior to January 1. 2008, a((#)) taxpayer
that is subject to an eligible gross receipts
tax on the same activity in more than oné
jurisdiction may be entitled to a deduction
as follows:

1. A taxpayer that has paid an eligible
gross receipts tax with respect to a sale of
goods or services, to a jurisdiction in which
the goods are delivered or the services are
provided, may deduct an amount equal to the
groas receipts used to measure that tax from
the measure of the tax owed to the city.

2. Notwithstanding the above, a person
who ia subject to an eligible gross receipts
tax in more than one jurisdiction on the gross
income derived from intangibles such as roy-
alties, trademarks, patents, or goodwill shall
assign those gross receipta to the jurisdiction
where the person is domiciled (ita headquar-
ters is located).

3, A taxpayer that has paid an eligible
gross receipts tax on the privilege of accept:
1ng or executing a contract with another city
may deduct an amount equal to the contract
price used to measure the tax due to the
other city from the measure of the tax owed
to the city.

B. Person manufacturing products within
and without the city. A person manufactur-
ing products within the city using products
manufactured by the same person outside
the city may deduct from the measure of the
manufacturing tax the value of products
manufactured outside the city and included
in the measure of an eligible gross receipts
tax paid to the other jurisdiction with respect
to manufacturing such products.

Section 5. Effective Januar,
Section 5.45.080 of the Seattle
Code is amended as follows:

1, 2008
unicipal

5.45.080 Persons conducting business
both within and without the city.

This section instructs taxpayers which
r%\{enues will be assigned to the city as tax-
able .
Once the amount subject to tax in Seattle
is determined according to this section,
then the credit or deductions contained in
5.45.070 and 65.46.075 may be calculated, if
applicable.

L12]

Section 6. Effoctive January 1, 2008 a
new section 5.45.081 is hereby added to the
Seattle Municipal Code as follows:

6.45.081 Assignment of revenues.

Beginning on January 1, 2008, and with
the exception of those persons subject to the
provisions of chapter 82.14A RCW, this sec-
tion will be used to assign revenue for pur-
poses of the business license tax imposed
under SMC 5.45.050.

A. Gross income derived from all activities
other than those taxed under SMC 6.45.050 F
and SMC 6.45.060 G shall be assigned to the
location where the activity takes place.

- B. For sales of tangible personal property,
the activity takes place where delivery to the
buyer occurs.

C. Gross income derived from service and
other business activity taxed under SMC
6.45.060 G shall be apportioned to the city
by multiplying apportionable income by a
fraction, the numerator of which is the pay-
roll factor plua the service and other business
activity income factor and the denominator of
which 18 two (2).

1. The payroll factor is a fraction, the
numerator of which is the total amount paid
for compensation in the city during the tax
period by the taxpayer and the denominator
of which is the total compensation paid every-
where during the tax period. Compensation
is paid in the city if:

a. The individual or employee is primar-
ily assigned within the city;

b. The individual is not primarily
assigned to any place of business for the
tax period and the employee performs
fifty percent (50%) or more of his or her
service for the tax period in the city; or

¢. The individual is not primarily
assigned to any place of business for the
tax period, the individual does not per-
form fifty percent (60%) or more of his or
her service in any city, and the employee
resides in the city.

2. The gervice and other business activity

income factor is a fraction, the numerator of 20

which is the total service and other business
activity income of the taxpayer in the city
during the tax period, and the denominator of
which is the total service and other business
activity income of the taxpayer everywhere
during the tax period. Service and other husi-
ness activity income is in the city if:

a. The customer location is in the city;
or : .

b. The income-producing activity is
performed in more than one (1) location
and a greater proportion of the service-
income-producing activity is performed
in the city th‘anqn any other location,
based on coats of performance, and the
taxpayer is not taxable at the customer
location; or

c. The service and'other business activity
income producing activity is performed
within the city, and the taxpayer is not
taxable in the customer location,

3. If the allocation and apportionment
provisions of this subsection do not fairly
represent the extont of the taxpayer’s busi-
ness activity in the city or cities in which the
taxpayer does business, the taxpayer may
petition for or the tax administrators may
Jointly require, in respect to all or any part
of the taxpayer’'s business activity, that one of
the following methods bo used jointly by the
cities to allocate or apportion gross income,
if reasonable: .

a. Separate accounting;
v
b. The use of a single factor;

c. The inclusion of orie.or more additional
factors that will fairly represent the tax-
payer's busingad.s ac‘tivity in the city; or

d. The employment of any other method

to effectuate an efuitable allocation and

apportionmehtx’of qm' taxpayer's income.
. ¢

D. The definitions in this subsection apply
throughout this section.,

1. “Apportiondble tincome” means the
gross income of tHe business taxable under
the service and other business activity clas-
sification, including income reteived from
activities outside thg city if the income would
be taxable under'the sef¥ice and other busi-
ness activity cldssificiition if received from
activities within tHe¢ity, less any exemptions
or deductions ayajlgblg.. ...

2. “Compensatioh” feans wages, salaries,
commissions, andany other form of remuner-
ation paid to individuale for peraonal services
that are or would bs in_c’l\\dpd in the individu-
al's gross income hﬁdg‘i{ the federal Internal

Revenue Code. ;) *.

3. “Individual® mearis any individual who,
under the usual comman law rules applicable
in determining’tie'tmployer-employee rela-
tionship, has the*statuy 6f an employee of
that taxpayer.” “J"t mee .

v Ty v

4. “Customer location™ means the city or
unincorporated area of & 'county where the
mn&ority of the contactabetween the taxpayer
and the customer take place.

5. “Primarily assigned” means the busi-
ness location of the taxpayer whers the indi-
vidual perform‘s his 'c»rnher duties.

6. “Service-taxabld income” or “service
income” means grdss income.of the business
subject to tax under.the gervice and other
business activity: cla

. clagkification, including
but not limited'ta'rH) aﬁti ificome.

7. “Tax period” means the calendar year
during which tax li pihit‘y is accrued. If taxes
are reported by a,; 3 ayer on a basis more
frequent than once et year, taxpayers shall
calculate the factors fon'the previous calen-
dar year for repofting in the current calendar
year and correct the reporting for the previ-
ous year when the factors are calculated for
that year, but not later than the end of the
first quarter of the following year.

8. “Taxable in /thb customer location”
means either that a'taxpayer is subject to a
ross receipts tax Ih the cust iocntion
or the privilegs of*Hoi g ‘business, or that
the government iHere!the customer is locat-
ed has the nuth'urjgfté‘ stibject the taxpayer
to gross receipts taX regardless of whether, in
fact, the governhéj%gv‘gs‘go.

E. Assignment ‘of apportionment of rev-
enue under this’ sattiorn. shall be made in
accordance with ahd'in full compliance with
the provisions of th¥:Interstate Commerce
Clause of the United. States Constitution
where applicable.

F. This secti6n ddegzn‘ét apply to allocate
gross income of motor g,a.z‘riei's included in the
measure of the tax pursuant to subsection
5.45.060 F of the:Seattle Municipal Code.
Howaever, this section does apply to allocate
gross receipts of motog carriers included in
the measure of the tax pursuant to any other
subsection of SM( §.45.050.

Section 7. Effditivs January 1, 2008
Section 5.46.100 6f’t}xé"Seattle Municipal
Code is amended xithﬁ{ )l'dwg:

i
5.45.100 Deductions. -
k]

" In computing ‘tha(ili,.qense fee or tax, the
following may be deducted from the measure
of tax: .

WIS
*, -
' by A
J. Receipts Frétl'@e-Sale of Tangible
Personal -Property” Palivered Outside the
State. In computing tax, there may be deduot.
ec;‘fl]'om lthe mens\’l{r&?‘! X uan'ger re;lnilin]g or
wholesaling amourif 1ye m the sale o
tangible personil ﬂf'g g 'chhsls ((recemcg
0 Ydelivered by
Y. A8 D\
) ‘;p.utside th
Ut o
Wi
R (.

Section 8, EffectiVé - January 1, 2008
Section 5.48.050' of tHe Seattle Municipal
Code is amended as follows: .

5.48.050 Occupatioins subject to tax
-- Amount, [RECRE

There are levied ypon, and shall be col-
lected from everybn’e',“tﬁ luding ((T))the City
of Seattle, on accoufit bf ‘certain business
activities engaged in pg.garried on, annual
license fees or occupq%iﬁg‘taxes in the amount
to be determined by the application of rates
given against gross income as follows:

A. Upon everyone aqgaged in or carrying
ona icati j telephone
business, a fee or tax égual to six (6) percent
of the total gross income,from such business
provided to customers within the city. The tax
liability imposed under this section shall not
apply for that portion of gross income derived
from charges to anotheritelecommunications
company, as defined in"RCW 80,04.010, for
connecting fees, switching charges, or car-
rier access charges reldting to intrastate toll
telephone services; or for'hccess to, or charges
for, interstate services, or charges for ((net-

work-telephone)) mupnication service
ipesg.that is purchased for
the purpose of resale. (Such charges, except

for interstate service, shall be taxed under

MC Chapter 5.45:) The total gross income
shall also include all char'gea by the provider
of cellular or cellular mobile telephone ser-
vices provided to ita-customers in any taxing
jurisdiction (intrastate or interstate), which
are billed to a “place.of primary use” located
in Seattle by or for the'hdthe service provider,
irrespective of whet’!;e?, thg services are pro-
vided by the homelsa‘i:yi:{g‘provider.

a5 (U

Cooidy e

1. Upon everyonp angaged in the business
of operating or conducting a cable television
system (CATV), a fee artax equal to ten (10)
percent of the total grogs income from gross
subscriber revenuesudor purposes of this
chapter, “gross subsceiber revenues” means
and includes those revenies derived from
the supplying of subacription service, that
ig, ingtallation fees, diggopnect and reconnect
fees, faes for regular ca{:le benefits includ-
ing the transmission offhroadcast signals and
access and origination ¢hannels and per-pro-
gram or per-channel charges; provided the
tax liability imposed under this section shall
not includa leased channsl revenue, adver-
tising revenues, or any other income derived
from the system, which shall be taxed under
SMC Chapter 5.45. The btisiness of operat-
ing or conducting 'a ¢hbld television system
(CATV) does not include the provision of
interactive two-way communications over
cable. Such activities shall be reported under
the ication servi telephone

business ﬂnﬁuﬁggmgn~ \

Section 9. This ofdindnce shall take
effect and be in force thirty (30) days from
and after its approval by the Mayor, but if not
approved and returned by the Mayor within
ten (10) days after presentation, it shall take
effect as provided by Municipal Code Section
1.04.020. o

Passed by the City: Council the 19th day
of November, 2007, and signed by me in open
session in authentication of its passage this
19th day of Novembér, 2007.

NICK LICATA,

President of the Cit:y Council.

Approved by me
November, 2007.

GREGORY J. NICKELS,

Mayor. }

Filed by me this 26th day of November,
07.

(Seal) JUDITH E. PIPPIN,

City Clerk. “i

Publication ordered by JUDITH PIPPIN,
City Clerk.

Date of publication in the Seattle Daily

Journal of Commerce, November 28, 2007,
11/28(217888)

‘this 26th day of _
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The undersigned, on oath states that he is an authorized representative of The Daily Journal of
Commerce, a daily newspaper, which newspaper is a legal newspaper of general circulation and it is now
and has been for more than six months prior to the date of publication hereinafter referred to, published in
the English language continuously as a daily newspaper in Seattle, King County, Washington, and it is now
and during all of said time was printed in an office maintained at the aforesaid place of publication of this
newspaper. The Daily Journal of Commerce was on the 12" day of June, 1941, approved as a legal

newspaper by the Superior Court of King County.

The notice in the exact form annexed, was published in regular issues of The Daily Journal of
Commerce, which was regularly distributed to its subscribers during the below stated period. The annexed
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CT:ORDINANCE 122563
was published on

11/28/07
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City of Seattle

ORDINANCE 122688

AN ORDINANCE relating to taxation,
amending the Seattle Municipal Code due to
changes-in the Revised Code of Washingto
as it pertains to the definition of telecom!
munications, and the state mandate regard-
ing the required assignment and appor-
tionment of gross receipts to local jurisdic-
tions; making technical corrections; ddding
a new section 5,45.081; and amending sec-
tions 5.30.025, 5.30.050, 5.30.060, 5:46.075;
5.45.080, 5.45.100, and 5.48.060 of the
Beattle Municipal Code. Al :

WHEREAS, in 2003 the Washington
State Legislature passed HB 2030, now cod-
ified as RCW 36,102, which established man.
datory provisions of a Mode! Ordinance to be
usedr{y cities that impose & gross receipts
business and occupation tax; and

WHEREAS, beginning on January 1,
2008, RCW 35,102 adds new tax requirements
and restrictions to the Model Ordinance that -
must be adopted by cities within Washington
that impose a gross receipts business and
occupation tax; and

WHEREAS, the City intendas to comply
with RCW 85.102 and adopt the amendments
to the Model Ordinance; and

WHEREAS, the State of Washington :
has adopted a new definition of “telecom- |
munications service” that replaces the term -
“network telephone business” and the City :
desires to incorporate the new definition into !
ite code; and .

WHEREAS, the City desires to add .
the definition of “delivery,” make technical
changes to the definitions of “competitive
telepﬁone service” and “value proceeding or .
accruing,” and reword the deduction in S
5.45.108 J, which allows for a deduction of
aales of tangible personal property when
such property is de ivetedvlay the seller to the
buyer at & point outside of Washington; NOW,
’I‘P{EREF RE,

BE IT ORDAINED BY THE CITY OF
SEATTLE AS FOLLOWS: -

Section 1. Effective Januarill, 2008
Section 5.80.025 of the Seattle Municipal
Code is amended as follows:

5.80.025 Definitions, C--D.

e

E. “Competitive telephone service” means
the providing by any person of telecommu-
nications equipment or apparatus, or service

. related to that equipment or apparatus such
as repair or maintenance service, if the equip-
ment or apparatus is of a type which may be
provided by persons not subject to re ulation
as telephone companies under RC) Title
80, and for which a separate charge is made.
Competitive telephone service also includes

(&t‘lirectory advertising and))leasing of tele-

phone street directories. Transmission of

communication through cellular telephones
is classified as “telephone business” rather
than “competitive telephone service.”

v

F

State of Washington, King County

(&)K. “Director” means the Director of

Executive Administration of the city or any.
officer, agent or employee of the city desig- ~
nated to act on the Director's behalf.

((K)L, “Distribution affiliate” means
a Knrtners ip, limited liability company or
other entity that sells merchandise to the
customer-owners of the distribution cooper-
ative and which is owned fifty (50) percent or
more by the distribution cooperative. '

((I=))M. “Distribution cooperative” means
a person a) that itaelf sells, or ownsa fifty (50)
percent or more of a distribution affiliate that
sells, merchandise to its customer-owners for
resale at retail, b) in which two-thirda of the
aggregate outstanding voting ownership:
interest is owned by its customer-owners, c}*
that makes distributions to its customer-own- ;
ers at least partly on the basis of patronage, :
and d) that guahﬁea for federal income tax |
,}urposes under the provisions of subchapter !
of the Internal Revenue Code of 1986, as !
amended.

™ Section 2. Effective January 1, 2008

Subsectiona B and C of 5.30.050 of the Seattle
Municipal Code are amended as follows:

Definitions, 8.

rew

B. “Sale at retail,” “retail sale.”

1, “Sale at retail” or “retail sale” means
every sale of tangible personal propert
(including articles produced, fagricnt \
or imprinted) to all persons irrespective of
the nature of their business and including,
among others, without limiting the scope
heraof, persons who install, repair, clean,
alter, improve, construct, or decorate real
or personal property of, or for consumers,
other than a sale to a person who presents
a resale certificate under RCW 82.04.470
and who:

a. Purchases for the purpose of resale as
tangible personal property in the regu-
lar course of business without interven-
ing use by such person; or

b. Installs, repairs, cleans, alters,
imprints, improves, constructs, or deco-
rates real or personal property of, or for
consumers, if such tangible personal
property becomes an ingredient or com.
ponent of such real or personal property
without intervening use by such person;
or

¢. Purchases for the purpose of consum- ¢

ing the property purchased in producing
for sale a new article of tangible person-
al property or substance, of which such
property becomes an ingredient or com-
ponent or is a chemical used in process-
ing, when the primary purpose of such
chemical is to create a chemical reaction
directly through contact with an ingre-
di?nt of a new article being produced for
sale; or

d. Purchases for the purpose of consum-
ing the property purchased in produc-
ing ferrosilicon which is subsequently
used in producing magnesium for sale,
if the primary purpose of such property
is to create a chemical reaction directly
through contact with an ingredient of
ferrosilicon; or

e. Purchases for the purpose of provid.
ing the property to consumers as part of
competitive telophone service, as defined
in RCW B2.04.066.

The term shall include every sale of tan-
gible parsonal property which is used or con-
sumed or to be used or consumed in the per-
formance of any activity classified as a “sale
at retail” or “retail sale” even though such

roperty is resold or utilized as provided in
a), (b), (¢), (d), or (e) of this subsection fol-
‘lowing such use.

2. “Sale at retail” or “retail sale” also
‘means every sale of tangible personal proper-
ty to 1!l)gmaons engaged in any business activ-
ity which is taxable under SMC 6.45.060 G.

. 8. “Sale at retail” or “retail sale” shall
include the sale of or charge made for tan-
Fible personal property consumed and/or for
abor and services rendered in respect to the
following:

a. The installing, repairing, cleaning,
altering, imprinting, or improving of
tangible personal property of or for
consumers, including charges made
for the mere use of facilities 1n respect
thereto, but excluding charges made for
the use of coin-operated laundry facili-
ties when such facilities are situated in
an apartment house, rooming house, or
mobile home park for the exclusive use
of the tenants thereof, and also exclud.
ing sales of laundry service to nonprofit
health care facilities, and excluding ser-
vices rendered in respect to live animals,
birds and insects;

b. The constructing, repairing, deco-
rating, or improving of new or existing
buildings or other structures under,
upon, or above real property of or for
consumers, including the installing
or attaching of any article of tangible
personal property therein or thereto,
whaether or not such personal property
becomes a part of the realty by virtue of
* installation, and shall also include the
sale of services or charges made for the
clearing of land and the moving of earth
excepting the mere leveling of lgnnd used

in commercial farming or agriculture;

¢. The charge for labor and services ren-
dered in respect to constructing, repair-
ing, or improving any structure upon,
above, or under any real property owned
by an owner who conveys the property by
title, possession, or any other means to
the person performing such construction,
repair, or improvement for the purpose
of performing such construction, repair,
or improvement and the property is then
reconveyed by title, possession, or any
other means to the original owner;

d. The sale of or charge made for labor
and services rendered in respect to the
. cleaning, fumigating, razing or moving
of existing buildings or structures, but -
shall not include the charge made for
janitorial services; and for purposes of
this section the term “janitorial servic-
es” shall mean those cleaning and care-
taking services ordinarily performed by
commercial janitor service businesses
including, but not limited to, wall and
window washing, floor cleaning and
waxing, and the cleaning in place of
rugs, drapes and upholstery. The term

« “janitorial services” does not include

painting, papering, repairing, furnace
or segtlc tank cleaning, snow removal or
sandblasting:

Page 2 of attidavit
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o. The sale of or charge made for labor
and services rendered in respect to
automobile towing and similar automo-
tive transportation services, but not in
respect to those required to report and
pay taxes under chapter 82.18 Cw;

f. The sale of and charge made for the
furnishing of lodging and all other
gervices, except «g W

networlk-tetephone
mme)z)mhﬁhme_lmmnm and cable
service, by a hotel, rooming house, tour-
ist court, motel, trailer camp, and the
granting of any similar license to use
real property, as distinguished from the
renting or leasing of real property, and it
shall be presumed that the occupancy of
real property for a continuous period of
one month or more conatitutes a rental
or lease of real property and not a mere
license to uge or enjoy the same. For the
purposes of this subsection, it shall be
presumed that the salo of and charge
made for the furnishing of ]odﬁmg fora
continuous period of one month or more
to a person is a rental or lease of real
property and not a mere license to enjoy
the same;

g. The aale of or charge made for tangible
personal property, labor and services to
persona taxabla under (a), (b), (c), (),
(e), and (f) of this subsection when suc
sales or charges are for property, labor
and services which are used or consumed
in whole or in part by such persons in
the performance of any activity defined
as a “sale at retail” or “retail aale” even
though such property, labor and services
may be reaols after such use or consump-
tion. .

Nothing contained in this subsection B3
shall be construed to modify subsection 1 of
this subsection B, and nothing contained in

'subsection B 1 shall be construed to modify

this subsection B 3.

4. “Sale at retail” or “retail sale” shall
algo include the providing of competitive tele-
phone service to consumers.

5. “Sale at retail” or “retail sale” shall

also include the sale of canned software other
than a sale to a person who presenta a resale

-certificate under RCW 82.04.470, regardless

of the method of delivery to the end user, but
shall not include custom software or the cus-
tomization of canned software. .

6. “Sale at retail” or “retail sale” shall
also include the sale of or charge made for
labor and services rendered in respect to
the building, repairing, or improving of any
street, place, road, highway, easement, right
of way, mass public transportation terminal
or parking facility, bridge, tunnel, or trestle
which is owned by a municipal corporation
or political subdivision of the state, the State
of alnahington. or by the United States and
which is used or to be used primarily for foot
or vehicular traffic including mass trans-
portation vehicles of any kind. (Public road
construction).

7.“Sale at retail” or “retail sale” shall also
include the sale of or charge made for labor
and services rendered in respect to the con-
structing, repairing, decorating, or improving
of new or existing buildinge or other struc-
tures under, upon, or above real property of
or for the United States, any instrumentality
thereof, or a county or city housing author-
ity created pursuant to chapter 35.82 RCW,
including the installing, or attaching of any
article of tangible personal property therein
or thereto, whether or not such personal prop-
erty becomes a part of the realty by virtue of
installation (government contracting).

«, : "
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. 9,“Sale at retail” or “retail sale” shall not
include the sale of services or charges made
for the clearing of land and the moving of
earth of or for the United States, any inatru-

mentality thereof, or a county or city housing *
authority. Nor shall the term include the sale
of services or charges made for cleaning up !
for the United States, or its instrumentali- -
ties, radioactive waste and other byproducts

of weapons production and nuclear research

and development. (This is reported under the |
service or other classification). %

10, ((9%)) “Sale at retail” or “retail sale”
shall not include the sale of or charge made -
for labor and services rendered for environ. -

 mental remedial action ((

as-defined-in-RGW |
82:04:2685(2)))(((P)this is reported under
the service or other classification). :

C. “Sale at wholeaale,” “wholesale sale.”

“Sale at wholesale” or “wholesale sale” means
any sale of tangible personal gtoperty which .
is not a retail sale, and any charge made for .
labor and services rendered for persons who *
are not consumers, in respect to real or per-
sonal property and retail services, if such
charge is expressly defined as a retail sale
or retail service when rendered to or for con-
sumers. Sale at wholesale also includes the
sale of ((networl-telephone-service))
i to anether telecommunications com-
pany ((ae-definedin-ROW-86:04-610))for the
purpose of resale, as contemplated by RCW
85.21.715.

‘Notwithstanding the above, “sale at .
wholesale” or “wholesale sale” shall specifi-
cally not include a distribution cooperative’s .
or its distribution affiliate’s sales of mer-
chandise to a customer-owner of the distri-
bution cooperative for the customer-owner’s -
resale at retail. A distribution cooperative or
a distribution affiliate is taxed on such sales
R&Jrsunnt to Section 5.45.050 G of the Seattle

unicipal Code.

Section 8. Effective January 1, 2008
Subsections C and F of 5.30.080 of the Seattle
Municipal Code are amended as follows:

6.30.080 Definitions, T -- Z.

aa the providing by any person of access to a
local télephone network, local telephone net-
work switching service, toll service, cellular,
or mobile telophone service, coin telephone
services, pager service or the providing of
telephonie, video, data, or similar commu-

. nication or transmission for hire, via a local

" phone network, to!

telephone networlk, toll line or channel, cable,
microwave, or similar communication or
transmission system. The term includes the

igi cooperative or farmer line tele-

phone ((companies))gervices or associations

operating exchanges. The term also includes
the provision of transmission to and from the
site of an internet provider via a local tele-
Yline or channel, cablo,
microwave, or similar communication or
transmission system. * icati
pervice or t((F))elephone business” does not
include the providing of competitive telephone
service, ing, ((er))providing of
cable television service, or other providing

. of broadcast services by radio or television

stations.

whw

F. “Value procecding or accruing” means
the consideration, whether money, credits,
righta, or other property expressed in terms
of money, a person is entitled to receive
or accrue or which is actually received or
accrued. The term shall be applied, in each
case, on a cash receipts or accrual basis
according to which method of accounting
ia regularly employed in keeping the books
of the taxpayer. ((y : .

reported-as-of-the-dates-when-the-payments
become-due))
*hw
Section 4. Effective Januar,

Section 5.45.075 of the Seattle
Code is amended na follows:

5.45.075 Deductions to prevent multi«
manufacturing nctivities

1, 2008
unicipal

" ple taxation of )

mmmﬁ&mlnmmdﬂﬂ&- trapsacy
‘tions involving more than one cify with

aneligible gross recelptstax. . . ..

A. Amounts subject to an eligible gross
receipts tax in another city that also main-
tains nexus over the same activity. For taxes
due prior to January 1..2008, a((A)) taxpayer
that is subject to an eligible gross receipts
tax on the same activity in more than one
jurisdiction may be entitled to a deduction
as follows:

1. A taxpayer that has paid an eligible
gross receipts tax with respect to a sale of
goods or services, to a jurisdiction in which
the goods are delivered or the services are
provided, may deduct an amount equal to the
grosa receipts used to measure that tax from
the measure of the tax owed to the city.

2. Notwithatanding the above, a person
who is subject to an eligible gross receipts

-A. Gross income derived from all activities
other than those taxed under SMC 5.45.050 F
and SMC 5.46.050 G shall be assigned to the
location where the activity takes place.

B. For sales of tangible personal property,
the activity takes place where delivery to the
buyer occurs.

C. Gross income derived from service and
other business activity taxed under SMC
5.46.050 G shall be apportioned to the city
by multiplying apportionable income by a

. fraction, the numerator of which is the pay-

roll factor plus the service and other business
activity income factor and the denominator of
which 18 two (2). .

1. The payroll factor is a fraction, the
numerator of which is the total amount paid
for.compensation in the city during the tax
period by the taxpayer and the denominator
of which is the total compensation paid every-
where during the tax period. Compensation
is paid in the city if:

a. The individual or employee is primar-
ily assigned within the city;

b. The individual is not primarily
assigned to anéy' place of business for the
tax period and the employee performs
fifty percent (50%) or more of his or her
gervice for the tax period in the city; or

¢. The individual is not primarily
assigned to any place of business for the
tax period, the individual does not per-
form fifty percent (50%) or more of hisor
her service in any city, and the employee
resides in the city.

2. The service and other business activity
income factor is a fraction, the numerator of
which is the total service and other business
activity income of the taxpayer in the city
during the tax period, and tﬂe denominator of

. which is the total service and other business

activity income of the taxpayer everywhere
during the tax period, Service and other busi-
ness activity income is in the city if:

a, The customer location is in the city;
or

tax in more than one jurisdiction on the gross
income derived from intangibles such as roy-
alties, trademarks; patenta, or goodwill shall
assign those gross receipts to the jurisdiction
where the person is domiciled (its headquar-
ters is located).

3. A taxpayer that has paid an eligible
gross receipts tax on the privilege of accept-
ing or executing a contract with another city
may deduct an amount equal to the contract
price used to measure the tax due to the
other city from the measure of the tax owed
to the city.

B. Person manufacturing products within
and without the city. A person manufactur-
ing products within the city using products
manufactured by the same person outside
the city may deduct from the measure of the
manufacturing tax the value of products
manufactured outside the city and included
in the measure of an eligible gross receipts

tax paid to the other jurisdiction with respect .

to manufacturing such products.

Section 8, Effective Januar
Section 5.45.080 of the Seattle
Code is amended as follows:

1, 2008
unicipal

5.45.080 Persons conducting business
both within and without the city.

This section instructs taxpayers which
r%\lrenuea will be assigned to the city as tax-
able .
Once the amount subject to tax in Seattle
is determined according to this section,
then the credit or deductiona contained in
5.45.070 and 6.45.075 may be calculated, if
applicabla,

e

Section 6, Effective January 1, 2008 a
new section 5.45.081 is hereby added to the
Seattle Municipal Code as follows:

5.45,081 Assignment of revenues.

Beginning on January 1, 2008, and with
the exception of those persons subject to the
provisions of chapter 82.14A RCW, this sec-
tion will be used to aseign revenue for pur-
poses of the business license tax imposed
under SMC 5.45.050.

b. The income-producing activity is
performed in more than one (1) location
and a greater proportion of the service-
income-producing activity is performed
in the city than in any other location,
based on costs of pérformance, and the
taxpayer is not taxable at the customer
location; or

¢. The service and other business activity
income producing activity is performed
within the city, and the taxpayer is not
taxable in the customer location.

8. If the allocation and appertionment
provisions of this subsection do not fairly
represent the extent of the taxpayer's busi-
ness activity in the city or cities in which the
taxpayer does business, the taxpayer may
petition for or the thx administrators may
jointly require, in respect, to all or any part
of the taxpayer's business activity, that one of
the following methogs be used jointly by the ,
cities to allocate or apportion gross income,
if reasonable:

a. Separate accounting;
b. The use of a gingle factor;

¢. The inclusion of one or more additional
factora that will fairly represent the tax-
payer's busihehfi&cﬁyity ‘in the city; or

d. The employmaht of any other method
to effectuate an equitable allocation and
apportionment of the taxpayer’s income.

D. The def; initidn'ql iﬁ‘this subsection apply
throughout this section:

1. “Apportionable income” means the
groes income of the business taxable under
the service and other business activity clas-
sification, including income receive from
activities outside the city if the income would
be taxable under theservice'and other busi-
ness activity classification if received from
activities within the'vity, less any exemptions
or deductions available,

2. “Compengation’ méans wages, salaries,
commissions,"and any other form of remuner-
ation paid to individual# for ‘personal services
that are or would be'included in,the individu-
al's gross incoine under the federal Internal
Revenue Code. ' ‘_" e

3. “Individual” means any individual who,
under the usual common law rules applicable
in determining the ¢mployer-employee rela-
tionship, has the status of an employee of
that taxpayer.. ¢!

TSR P A
4. “Customer locati n{ means the city or
unincorporated, area of . county where the

majority of the conta&ta' tween the taxpayer
nn& the customer take place.

5. “Primarily adsigned” means the busi-
ness location of the taxpayer v{hore the indi-
vidual performs his or hgr,t!upes.

A T | .
6. “Service-taxable-income” or “service
'income” means groag income of the business
subject to tax under the service and other
business activity® classification, including
but not limited tb‘tb?’b‘lty inéome.
RSP § Fr7
7. “Tax period” means the calendar year
during which tax liability is accrued. If taxes
are reported by a takpayer on a basis more
frequent than once ffér year, taxpayers shall
calculate the factors for the previous calen-
dar year for reportiitg ih the current calendar
year and correct thbféporting for the previ-
_ous year when the fictor's are calculated for
that year, but nbt 1 'er'"t?mn the end of the
| first quarter of the fg ldwing year.

8. “Taxable in 'the ‘customer location”
means either that a takpayer is subject to a
gross receipts tax'inthe customer location
or the privilege of doing Business, or that
the government whére the customer is locat-
ed has the nuthor‘igy;méubject the taxpayer
to gross receipts tax regdardless of whether, in
fact, the government ;ioles 80.

v i Y
E. Asgignment,at:apportionment of rev-
: enue under this setsionghall he made in
accordance with and:in{ull compliance with
the provisions of the Interstate Commerce
; Clause of the United States Constitution
; where applicable.

F. This saction dobg not apply to allocate
| gross income of motor carriers included in the
measure of the tax purbuant to subsection
15.46.050 F of the Seattle Municipal Code.
, However, this section does apply to allocate
gross receipts of motor carriers included in
the measure of the t4¥ pursuant to any other
subsection ofSMQv‘Q‘ﬁ_S.gqo.

Section 7. Effective Januar
Section 65.45.100 ofithe’Beattle
Code is amended at fdllows:

POV ST L
. 5.45.100 Deductions. ,

In computing }‘\}a}‘i\léqnae fee or tax, the
following may be deducted from the measure

of tax:
,‘-,a e,
H?’ Be

J. Receipts Froii¢he Sale of Tangible

‘ Personal Property- Delivered Outside the
)Stnte. In computing tax, there may be deduct:
ed from the measure of tax under retailing or

; wholesaling amountddérived from the sale of
" tangible personhl prdperty that is ((received
purchaser-oi-it8:agent))deliverad by

1, 2008
unicipal

ér'or the buyer's repre-
i tioi' outside the State of
Washington. [
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Section 8. Effective January 1, 2008
Section 5.48.060 ofothe~Seattle Municipal
Code is amended as follows:

6.48.050 Occupations subject to tax
-- Amount. Ca

There are levied upon, and shall be col-
lected from everyonegintiuding ((T))the City
of Seattle, on account of certain business
activities engaged in gr carried on, annual

" licenae fees or occupatidn taxes in the amount
to be determined by the application of rates
given against gross income as follows:

A. Upon everyone giigaged in or carrying
ona iofig Hervice or telephone
business, a fee or tax’ yal to six (8) percent
of the total gross ingomé from such business
provided to customer&-within the city, The tax
liability imposed under this section shall not
apply for that portion of gross income derived
from chargea to anothertelecommunications
company, as defined iInRCW 80.04.010, for
connecting fees, switching charges, or car-
rier access charges relatjng to intrastate toll
telephone services, orfoflaccess to, or charges
for, interstate services, or charges for ((met-
worle-tetephone, ication service

it 1s purchased for
the purpose of resale’"(Suth charges, except
for interstate service, shall be taxed under
SMC Chapter 5.45. g.’l‘ g total gross income
shall also include ai charges by the provider
of cellular or cellularypabile telephone ser-
vices provided to its customers in any taxing
juriadiction (intrastate or interstate), which
are billed to a “place of primary use” located
in Seattle by or for the home Bervice provider,
irrespective of whether the services are pro-
vided by the home servige provider.

o

1. Upon everyone engaged in the business
of operating or condugting a cable television
system (CAQI‘V), a fee or tax equal to ten (10)
percent of the total grogs income from gross
subscriber revenues.“}e'q‘r, purposes of this
chapter, “gross subscripgr revenues” means
and includes those reyenues derived from
the supplying of subsgription service, that
is, installation fees, disconnect and reconnect
foes, fees for regular hble benefits includ-
ing the transmission of hroadcast si nals and
access and originatior'thanriels and per-pro-
gram or per-channel chargés; provided the
tax liability imposed under this section shall
not include leased.channel revenus, adver-
tising revenues, or any other income derived
from the system, which shall be taxed under
SMC Chapter 5.45. The business of operat-
ing or conducting a'cble ‘television system
(CATV) does not inchide the provision of
interactive two-way communications over
cable. Such activities s}\lall be reported under

the 1nicat { telephone
business mmm"m‘?bw

Section 9. This ofdinance shall take
effect and be in force thirty (30) days from
and after its approval by the Mayor, but if not
approved and returned by the Mayor within
ten (10) days after presentation, it shall take
effect as provided by Muhicipal Code Section
1.04.020. Cay

Passed by the City'Council the 19th day
of November, 2007, and signed by me in open
session in authentication of its passage this
19th day of November, 2007.

NICK LICATA, .t -
e b
President of the City Council.

Approved by me-«dhis 26th day of
November, 2007. )
GREGORY J. NICKELS,

Mayor.
Filed by me this 26th day of November,
007.

(Seal) JUDITH E. PIPPIN,
City Clerk.
Publication ordered by JUDITH PIPPIN, .
City Clerk.
Date of publication in the Seattle Daily

Journal of Commerce, November 28, 2007.
11/28(217888)'



